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Pune Metropolitan Region Benelopment Authority, Pune
9o HEFPR $.No. 152-153, Msharaja Sayajirao Gaikwad Udyog Bhawan, Aundh, Pune - 411 067
Ph No. ; 020-259 33 344 /356 /333 / T 7. : 0%0- 4R 33 3¥¥ / Ju& / 3N
Email: hgpmrda@gmail com

EG/Metro/F.N0.2/10.17/431 /Div.-1 Date: October 03 , 2018

Letter of Award

To,

TRIL Urban Transport Private Limited and Siemens Project Ventures GmbH,
2" Fioor, Elphinstone Buitding,

Veer Nariman Road, Fort,

Mumbai - 400 001

Subject: RFP for Development of Pune Metro Line - III (Hinjewadi to
Shivajlnagar) Project on DBFOT basis

References: 1. RFP No. 53 dated March 13, 2018

2. Proposal submitted by TUTPL and SPVG (Hard Copy to PMRDA
office and soft copy on procurement portal) on July 31, 2018
and clarifications provided by TUTPL and SPVG.

3. lLetter Issued by PMRDA to TUYPL regarding the pre-
qualification of TUTPL and SPVG to participate in RFP stage.

Sir,

We are pleased to inform the consortium of TRIL Urban Transport Private Limited and
Siemens Project Ventures GmbH ("TUTPL & Slemens Consortium”), that the Authority
has, in line with the provisions of the RfP and the clarifications issued by the Authority,
found the financial and technical bid submitted by the TUTPL & Siemens Consortium to be
responsive as per the provisions of the RfP. In terms of the financial bid submitted, the VGF
amount of INR 2,351 Crores constitutes a percentage of 38.39%, which is within the overall
hmits set forth in the captioned RfP.

i Pursuant to the provisions of the RfP, the Authority hereby announces TUTPL and Siemens
¥ Consortuum as the “Selected Bidder”, and by this Letter of Award ("LoA"), hereby awards
_the Concession for the Project to TUTPL and Siemens Consortium,

; 0005 0273
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This LoA is being issued in duplicate, and, as required under Section 3.3.5 of the RfP, you
are requested to return the duplicate copy of this LoA within 7 (seven) days of its recelpt in
acknowledgement thereof. As specified in Clause 3.3.5 of the RfP, in the event that you fail
to deliver a duplicate copy of the LOA within the abovementioned time-period, the Authority
reserves the right to revoke this LOA and appropriate the Bid Security submitted by you as
damages on account of faliure of the Selected Bidder to acknowledge the LOA.

In accordance with the RfP and Concession Agreement, the Authority requires the Selected
Bidder to comply inter alia with the following formalities within the prescribed time limits:

1. The Selected Bidder shall incorporate the Concessionaire as a public limited company
under the Companies Act, 2013 to exclusively undertake the Project, in line with
Clause 1.1.2 of the RfP read with Clause 3.3.6 of the RfP;

2. The Concessionaire shall execute the Concession Agreement in line with Clause 1.3
of the RfP read with Clause 3.3.6 of the RfP.

Further, as set forth in the Concession Agreement:

The Fare Structure defined in Article 27 and Schedule R of the Concession Agreement
will be applicable for Initial Fare and subsequent escalation.

Capitalized terms which are not defined herein shall have the meaning assigned to them
under the RfP or the draft Concession Agreement provided as an annexure to the RfP.

The Authority looks forward to timely compliance of the above requirements so as to enable
signing of the Concession Agreement per provistons of RfP,

Yours faithfully

]

{Kiran Gitte
Metropolitan Commissioner and
Chief Executive Officer,
PMRDA, Pune

074
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CONCESSION AGREEMENT

THIS AGREEMENT is entered into at Pune on this 21 day of September 2019,

BY AND BETWEEN

1.

AND

Pune Metropolitan Region Development Authority constituted vide notification no,
PMRDA/3316/CR 54/UD-7, dated July 11, 2016 issued pursuant to sub-section (1) of section
3 of the Maharashtra Metropolitan Region Development Authority Act, 2016 and section 424,
42C and 42F of the Maharashtra Regionat and Town Planning Act, 1966, and having its office
at Survey No. 152, 153, Maharaja Sayajirac Gaikwad, Udyog Bhavan, Aundh, Pune, 411007,
Maharashtra, India. (hereinafter referred to as the “Authority”, which expression shall, unless
repugnant to the context or meaning thereof, include its administrators, successors and assigns)
of One Part;

Pune IT City Metro Rail Limited, a company incorporated under the provisions of the
Companies Act, 2013, having corporate identification number U45100PN2019PLC182766 and
having its registered office at TACO HOUSE, Plot No- 20/B FPN035, V.G. Damle Path off
Law College Road, Erandwane Pune, Maharashtra-411004, (hereinafier referred to as the
“Concessionaire” which expression shall, unless repugnant to the context or meaning thereof,
include its successors and permitied assigns and substitutes) of the Other Part.

WHEREAS:

(A)

(B)

©

(D)

(E)

The Authority had resolved to provide a rail system of 23.205 {twenty three point two zero five)
kms on elevated structure from Maan (Hinjawadi) to Civil Court (Shivaji Nagar), Pune, on
design, build, finance, operate and transfer (the “DBFOT”) basis, in terms of the Metro
Railways (Construction of Works) Act, 1978, the Metro Railways (Operation and Maintenance)
Act, 2002, the Metro Rail Policy, 2017 and in accordance with the terms and conditions to be
set forth in a concession agreement.

The Authority had accordingly invited proposals by its Request for Qualification dated March 2,
2017 (the “Request for Qualification” or “RFQ”) for shortlisting bidders for the construction,
operation and maintenance of the Project on DBFOT basis and had shortlisted certain bidders
including, inter alia, the selected bidder being the Consortium of TRIL Urban Transport
Private Limited and Siemens Project Ventures GmbH (“Selected Bidder™).

The Authority had prescribed the technical and commercial terms and conditions, and invited
bids (the “Request for Proposals” or “RFP”) from the bidders shortlisted pursuant to the RFQ
for underta kmg the Project.

- Aﬁer cvaIuatlon of the bids received, the Authority had accepted the bid of the Selected Bidder
and issued its Letter of Award No. EG/Metro/F.No.2/10.17/431/Div.-1 dated October 3, 2018

{hereinafter called the “LOA™) to the Selected Bidder requiring, inter afia, the execution of this
Concession Agreement after the issuance thereof.

The Selected Bidder pursuant to the aforesaid LOA being issued to it, has incorporated the
Concessionaire as a public limited company under the Companies Act 2013, and has requested
the Authority to accept the Concessionaire as the entity which shall undertake and perform the

ebligations and exercise the rights of the Selected Bidder, including the obligation to enter intp-geqion De;.p 2

Concession Agreement pursuant to the LOA for executing the Project.
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(F) By its letter dated March 19, 2019, the Concessionaire has also joined in the said request of the
Selected Bidder to the Authority to accept it as the entity which shall undertake and perform
the obligations and exercise the rights of the Selected Bidder including the obligation to enter
into this Concession Agreement pursuant to the LOA. The Concessionaire has further
represented to the effect that it has been promoted by the Selected Bidder for the purposes
hereof.

(Q) The Authority has agreed to the said request of the Selected Bidder and the Concessionaire, and
has accordingly agreed to enter into this Concession Agreement with the Concessionaire for
execution of the Project on DBFOT basis, subject to and on the terms and conditions set forth
hereinafter.

NOW THEREFORE, in consideration of the foregoing and the respective covenants and agreements
set forth in this Concession Agreement, the receipt and sufficiency of which is hereby acknowledged,
and intending to be legally bound heteby, the Parties agree as follows:

/uj/ Page 10
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ARTICLE 1
DEFINITIONS AND INTERPRETATION

Definitions

The words and expressions beginning with capital letters and defined in this Agreement
(including those in Clause 48) shall, unless the context otherwise requires, have the meaning
aseribed thereto herein, and the words and expressions defined in the Schedules and used
therein shall have the meaning ascribed thereto in the Schedules.

Interpretation

In this Agreement, unless the contexi otherwise requires,

(a)

(b)

(c)

{d)

(e

(f

references to any legislation or any provision thereof shall include amendment or re-
enactment or consolidation of such legislation or any provision thereof so far as such
amendment or re-enactment or consolidation applies or is capable of applying to any
transaction entered into hereunder,

references 1o laws of Maharashtra, laws of India or Indian law or regulation having the
force of law shall include the laws, acts, ordinances, rules, regulations, bye laws or
notifications which have the force of law in the territory of India and as from time to
time may be amended, modified, supplemented, extended or re-enacted;

references to a “person’ and words denoling a natural person shall be construed as a
reference to any individual, firm. company, corporation, saciety, trust. government,
state or agency of a state or any association or partnership (whether or not having
separale legal personality) of two or more of the above and shall include successors
and assigns;

the table of contents, headings or sub-headings in this Agreement are for convenicnce
of reference only and shall not be used in, and shall not affect, the construction or
interpretation of this Agreement;

the words “include” and “ineluding”™ are to be construed without limitation and shall
be deemed to be foltowed by “without limitation™ or “but net limited to” whether or
not they are followed by such phrases;

references to “construction™ or “building” include, unless the context otherwise
requires, investigation, design, developing, engineering, procurement, delivery,
transpostation, installation, processing, fabrication, testing, commissioning and other
activities incidental to the construction, and “construct”™ or “build™ shall be construed
accordingly:

references to “development™ include, unless the context otherwise requires,
construction. renovation. refurbishing. augmentation, upgradation and other activities
incidental thereto, and “develop™ shall be construed accordingly:

any reference to any period of time shall mean a reference 1o that according to Indian
Standard Time;

any reference (o “hour” shall imean a period of 60 {sixty) minutes commencing either
on the hour or an the half hour of the clock, which by way of illustration means 5.00

(five), 6.00 (six), 7.00 (seven) and so on being hours on the hour of the clock and 5.30 ‘

oL 0019
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(five thirty). 6.30 (six thirty), 7.30 (seven thirty) and so on being hours on the halfhour
of the ¢lock;

() any reference to day shall mean a reference o a calendar day;

(k) references to a “business day™ shall be construed as a reference to a day {other than a
Sunday}) on which banks in Pune are generally open for business;

' any reference to month shall mean a reference to a calendar month as per the Gregorian
calendar:

(n}  references to any date, period or Project Milestone shall mean and include such date,
pericd or Project Milestone as may be extended pursuant to this Agreement;

(n) any reference to any period comrmencing “from™ a specified day or date and “till” or
“until” a specified day or date shall include both such days or dates:

Provided that if the last day of any period computed under this Agreement is not a
business day, then the period shall run until the end of the next business day;

(o) the words importing singular shall include plural and vice versa;

{p) references to any gender shatl include the other and the neutral gender;

(q) “lakh™ means a hundred thousand (100.000) and “crore” means ten million
(10.000,000);

(r) “indebtedness™ shall be construed so as to include any obligation (whether incurred as

principal or surety) for the payment or repayment of money. whether present or future,
actual or contingent;

{s) references to the “winding-up”, ~dissolution™, “insolvency”, or “reorganisation” of

“a company or corporation shall be construed so as to include any equivalent or

analogous proceedings under the law of the jurisdiction in which such company or

corporation is incorporated or any jurisdiction in which such company or corporation

carries on business including the seeking of liquidation, winding-up, . reorganisation,
dissolution. arrangement. protection or relief of debtors;

(1) save and except as otherwise provided in this Agreement, any reference, at any time, to
any agreement, deed, instrument, licence or document of any description shall be
construed as reference to that agreement, deed, instrument, licence or other document as
amended. varied, supplemented, modified or suspended at the time of such reference:

(u) any agreement, consent, approval. authorisation, notice. co
or report required under or pursuant o this Agreement fr
Independent Engineer shall be valid and effective only if it

case may be, in this behalf and not otherwise;

(v) the Schedules and Recitals to this Agreement form an integral part 6T A,s__rcr.mcnt i W
and will be in full force and effect as though they were expressly set out in the body dl'
this Agreement; % s

(AR
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{w) references to Recitals, Clauses, Sub-Clauses or Schedules in this Agreement shall,
except where the context otherwise requires, mean references to Recitals, Clauses, Sub-
Clauses and Schedules of or to this Agreement, and references to a Paragraph shall,
subject to any contrary indication, be construed as a reference to a Paragraph of this
Agreement or of the Schedule in which such reference appears;

{x) the damages payable by either Party to the other of them, as set forth in this Agreement,
whether on per diem basis or otherwise, are mutually agreed genuine pre-estimated loss
and damage likely to be suffered and incurred by the Party entitled to receive the same
and are not by way of penalty (*Damages™); and

(y) time shall be of the essence in the performance of the Parties’ respective obligations. If
any time period specified herein is extended, such extended time shall also be of the
essence,

1.22 Unless expressly provided otherwise in this Agreement, any Documentation required to be
provided or furnished by the Concessionaire to the Authority and/or the Independent Engineer
shall be provided free of cost and in 3 (three) copics, and if the Authority and/or the [ndependent
Engineer is required to return any such Documentation with their comments and/or approval,
they shall be entitled to retain 2 {two) copies thereof.

1.2.3  The rule of construction, if any, that a contract should be interpreted against the parties
responsible for the drafting and preparation thereof, shall not apply.

1.2.4  Any word or expression used in this Agreement shall, unless otherwise defined or construed in
this Agreement. bear its ordinary English mecaning-and, for these purposes, the General Clauses
Act, 1897 shall not apply.

1.3 Measurements and arithmetic conventions
All measurements and calculations shall be in the metric system and calculations done to 2
(two} decimal places, with the third digit of 3 (five) or above being rounded up and below 5
(five} being rounded down.

1.4 Priority of agreements, Clauses and schedules

1.4.1  This Agreement, and all other agreements and documents forming part of or referred to in this
Agreement are to be taken as mutually explanatory and, unless otherwise expressly provided
elsewhere in this Agreement, the priority of this Agfeement and other documents and

agreements forming part hereof or referred to herein shall, in the event of any conflict between
them, be in the following order:

(a) this Agreement; and
(k) all other agreements and documents forming pan hereaf or referred to herein;
i.€., the agreement at (a) above shal| prevail over the agreements and documents at (b) above.

1.4.2 Subject to the provisions of Clause 1.4.1, in casc of ambiguities or discrepancies within this
Agreement, the following shall apply:

. (a) between 2 (two) or more Clauses of this Agreement, the provisions of a specific Clause o Dgp>
E relevant to lhe issue under consideration shall prevail over those in other Clauses: F %
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(b)

(c}
(d)

(e)

U
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between the Clauses of this Agreement and the Schedules, the Clauses shall prevail and
between Schedules and Annexes, the Schedules shall prevail;

between any 2 (two) Schedules, the Schedule relevant to the issue shall prevail;

between the written description on the Drawings and the Specifications and Standards,
the latter shall prevail;

between the dimension scaled from the Drawing and its specific written dimension, the
latter shall prevail; and

between any value written in numerals and that in words, the iatter shall prevait.

pesd
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The Concession
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ARTICLE 2
SCOPE OF THE PROJECT

Scope of the Project

The scope of the Project (the “Scope of the Project™) shall mean and include, during the
Concession Period:

(a) construction and procurement of the Rail System, in accordance with Applicable Law,
on the Site set forth in Schedule-A and as specified in Schedule-B together with
provision of Project Facilities as specified in Schedule-C, and in conformity with the
Specifications and Standards set forth in Schedule-D;

{b) operation and maintenance of the Rail System in accordance with the provisions of this
Agreement; and

() performance and fulfilment of all other obligations of the Concessionaire in accordance
with the provisions of this Agreement and matters incidental thereto or necessary for
the performance of any or ail of the obligations of the Concessionaire under this
Agreement.

S
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ARTICLE 3
GRANT OF CONCESSION

The Concession

Subject to and in accordance with the provisions of this Agreement, the Applicable Laws and
the Appiicable Permits, the Authority hereby grants to the Concessionaire the concession set
forth herein including the exclusive right and authority to design, build, finance, operate and
maintain the Project (the »Concession™) on the Siie for a period of 35 (thirty five) years
commencing from the Appointed Date, and the Concessionaire hereby aceepts the Concession
and agrees to implement the Project, subject to and in accordance with the terms and conditions
set forth herein and in accordance with Applicable Laws.

Provided that in the event the Concessionaire shall have discharged its obligations without any
material breach thereof for a period of 32 (thirty two) years from the Appointed Date, it may
by notice to be given no later than the 339 (thirty third) anniversary of the Appointed Date,
seek extension of the Concession Period, and in such an event, it shall be entitled to an
additional Concession Period of 25 (twenty five) years on the terms and conditions set out
herein. For the avoidance of doubt, material breach shall, for the purposes hereof, mean
Suspension and/or cumulative levy of Damages exceeding a sum equivalent to Performance
Security.

Subject to and in accordance with the provisions of this Agreement, the Concession hereby
granted shall oblige or entitle (as the case may be) the Concessionaire to:

{a) Right of Way and access to, and lease of the Site for the purposc of and to the extent
conferred by the provisions of this Agreement;

(b} finance and construct the Rail System;,

(c) tnanage. opcrate and maintain the Rail System and regulate the use thereof by third
parties,

(d) demand, collect and appropriate Fare from Users liable for payment of Tare for using
the Rail Systcm or any part thereof and refuse entry of any User if the Fare dug is not
paid:

T (e) perfarm and fulfil all of the Concessionaire’s obligations under and in accordance with

this Agreement:

() save as olherwise expressly provided in this Agreement. bear and pay all costs,
expenses and charges in connection with or incidental 10 the performance of the
obligations of the Concessionaire under this Agreement:

() pay compensation for loss occasioned by the death of. or bodily injury to any person
on account of any accidents on the Rail System. in accordance with Applicable Law:
and

() neither assign, transter or sublet or create any lien or encumbrance on this Agreement,

or the Concession hereby granted or on the whole or any part of the Rail Systern nor
transfer, lease or part with possession thereaf, save and except as expressly permitted
by this Agreement or the Substitution Agreement.

Page 17
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Right to develop Commercial Property Development

Subject to and in accordance with the provisions of this Agreement, the Transit Oriented
Development Policy, the Commercial Property Development Permits, and other Applicable
Laws, the Concessionaire shall, without prejudice to the provisions of Clauses 3.1.1 and 3.1.2,
be entitled to undertake development, operation and maintenance of the commercial estate
specified in Schedule-A, subject to the conditions stipulated in Schedule-B and Schedule-D
(the “Commercial Property Development™) and to exploit such Commercial Property
Development for commercial purposes with the right to sub-lease any or all parts thereof and
to transfer the development rights in relation to the Commercial Property Development, by
means of Project Agreements. [t is hereby clarified that:

(a) Commercial Property Development shall not include any residential developments; and

(b) The Concessionaire shall neither assign, transfer or sublet or create any lien or
encumbrance on the whole or any part of the Commercial Property Development nor
transfer, lease or part possession thereof, save and except as expressly permitted by this
Agreement,

Subject to and in accordance with the provisions of this Agreement, the right to develop the

Commercial Property Development hereby granted shall oblige or entitle (as the case may be)

the Concessionaire to:

{a) Right of Way and access to, and lease of the Site for the purpose of and to the extent
conferred by the provisions of this Agreement;

(b) finance and construct the Commercial Property Development;

{c) manage. operate and maintain the Commercial Property Development and regulate the
use thereof by third parties;

(d) subject to Applicable Laws, demand, collect and appropriate rent/fee from third parties
for using the Commercial Property Development or any part thereof: and

(e) bear and pay all costs, expenses and charges in connection with or incidental to the
Commercial Property Developiment.

Page 18
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ARTICLE 4
CONDITIONS PRECEDENT

Conditions Precedent

Save and except as expressly provided in Clauses 4, 9, 10, 24, 34, 44 and 47, or unless the
context otherwise requires, the respective rights and obligations of the Parties under this
Agreement shall be subject to the satisfaction in full of the conditions precedent specified in
this Clause 4.1 (the “Conditions Precedent”). For avoidance of doubt, unless the context
otherwise requires, only the Clauses mentioned hereinabove shall be operative prior to
fulfilment of the Corditions Precedent set out in Clauses 4.1.2 and 4.1.3 by both the Parties.

The Concessionaire may, upon providing the Performance Security to the Authority in
accordance with Clause 4, at any time after 120 (one hundred and twenty} days from the date
of this Agreement or on an earlier day acceptable to the Authority, by notice require the
Authority to satisfy any or all of the Conditions Precedent set forth in this Clause 4.1.2 within
a period of 30 (thirty) days of the notice, or such longer period not exceeding 60 (sixty) days as
may be specified therein, and the Conditions Precedent required to be satisfied by the Authority
shall be deemed to have been fulfilled when the Authority shall have:

(a) procured for and handed over to the Concessionaire the Right of Way to afl tand
included in the Appendix prepared in accordance with and pursuant to Clause 10.3.1:

)] [ Mo Used):
{c) [Delered);

(d} procured afl Applicable Permits relating to environmental protection and forest
clearance, for construction of the Project;

(e) procured all Applicable Permits required for construction of the Rail System over of in
vicinity of *Mula’ river; and

iH procured approval of the INational Highways Authority of India for construction of the
Rail System over National Highway-4, in accordance with the Specifications and
Standards and subject to the terms and conditions specified in such approval. For the
avotdance of doubt, the Concessionaire agrees and undertakes (hat it shall, within 90
(ninety) days of the date hereof, provide the general arrangement drawings, if required
for such approval of the National Highways Authority of India.

The Conditions Precedent required to be satisfied by the Concessionaire, within 180 (one
hndred and eighty) days from the date of this Agreement, shall be deemed to have been
fulfilled when the Concessionaire shall have:

(a) provided Performance Security to the Authority:

(b} executed and procured execution of the Escrow Agreement;

c) executed and procured execution of the Substitution Agreement;
(d) executed and procured execution of the Shareholder's Agreement;

procured all the Appiicable Permits specified in Schedule-E unconditionally or il
suhject to conditions, then all such con ilions__-‘nigu‘i,:ed to be fulfilled by the date
<1 WETs .

N
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specified therein shall have been satisfied in full and such Applicable Permits are in
full force and effect:

(f) executed the Financing Agreements and delivered to the Authority 3 (three) true copies
thereof, duly attested by a Director of the Concessionaire;

{2} delivered to the Authority 3 (three) true copies of the Financial Package and the
Financial Model, duly attested by a Director of the Concessionaire, along with 3 (three)
soft copies of the Financial Model in MS Excel version or any substitute thereof, which
is acceptable to the Senior Lenders;

(h) delivered ta the Authority from the Selected Bidder, its confirmation, in original, of the
correctness of their representations and warranties set forth in sub- Clauses (g). (k), (),
(m) and (q) of Clause 7.1 of this Agreement; and

(i) delivered to the Authority a legal opinion from the legal counsel of the Concessionaire
with respect to the authority of the Concessionaire to enter into this Agreement and the
enforceability of the provisions thereof:

Provided that upon request in writing by the Concessionaire, the Authority may, in i
discretion. waive any of the Conditions Precedent set forth in this Clause 4.1.3. For the
avoidance of doubt, the Authority may, in its sole discretion, grant any waiver hereunder with
such conditions as it may deem fit.

Each Party shall make all reasonabte endeavours to satisfy the Canditions Precedent within the
time stipulated and shall provide the other Party with such reasonable cooperation as may he
required to assist that Party in satisfying the Conditions Precedent for which that Party is
responsible.

The Parties shall notify each other in writing at least once a month on the progress made in
satisfying the Conditions Precedent. Each Party shall promptly inform the other Party when any
Condition Precedent for which it is responsible has been satisfied.

Damages for delay by the Authority

[n the event that: (a) the Authority docs not procure fulfifment of any or all of the Conditions
Precedent set forth in Clause 4.1.2 within the period specified in respect thereof; and (b} the delay
has not accurred as a result of breach of this Agreement by the Concessionaire or due to Force
Majeure, the Authority shall pay to the Concessionaire, Damages in an amount caleulated at the
rate of 0.1% (zero point one percent) of the Performance Security for each day's delay until the
fulfifment of such Condition{s) Precedent, subject to a maximum of 20% (twenty percent) of the
Performance Security, and upon reaching such limit, the Concessionaire may, in its sole
discretion, terminate the Agreement. The Damages payable hereunder shall be the sole remedy
available to the Concessionaire for delay by the Authority.

Damages for delay by the Concessionaire

in the event that (a} the Concessionaire does not procure fulfilment of any or all of the Conditions
Precedent set forth in Clause 4.1.3 within a period of 180 (one hundred and ei ghty) days from the
date of this Agreement; and (b) the delay has riot occurred as a result of failure to fulfil the
obligations under Clause 4.1.2 or other breach of this Agreement by the Authority or due to.Force
Majeure, the Concessionaire shall pay to the Authority. Damages of an amount calculated at the

rate of 0.2% (zero point two percent) of the Performance Security for each days delay until the _'_'_,_~"
fulfilment of such Condition(s) Precedent, subject to a maximuin of 20% (twenty percent} of the &

Performance Security, and upon reaching such limit, the Authority may. in its sole discretiong
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terminate the Agreement. The Damages payable hereunder shall be the sole remedy available to
the Authority for delay by the Concessionaire.

Commencement of Concession Period

The date an which Financial Close is achieved and all the Conditions Precedent specified in
Clause 4.1 are satisfied shali be the Appointed Date which shall be the date of commencement
of the Concession Period. For the avoidance of doubt, the Parties agree that the Concessionaire
may, upon occurrence of the Appointed Date hereunder, by notice, convey the particulars
thereof to the Authority, and shall thereupon be entitled to commence construction on the
Project.

~
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ARTICLE 5§
OBLIGATIONS OF THE CONCESSIONAIRE

Obligations of the Concessionaire

Subject to and on the terms and conditions of this Agreement, the Concessionaire shall, at its
own cost and expense, procure finance for and undertake the design, engineering, precurement,
construction, operation and maintenance of the Rail System and the Commercial Property
Development and observe, fulfil, comply with and perform all its obligations set out in this
Agreement or arising hereunder.

The Concessionaire shall comply with all Applicable Laws, Applicable Permits and
Commercial Properly Development Permits (including renewals as required) in the
performance of its obligations under this Agreement,

Subject 1o the provisions of Clauses 5.1.1 and 5.1.2, the Concessionaire shall discharge its
obligations in accordance with Good Industry Practice and as a reasonable and prudent person.

Subject to the provisions of Clause 21.3.1, the Concessionaire shall install, operate and maintain
the roliing stock and equipment necessary and sufficient for handling Users equivalent to 110%
{one hundred and ten percent) of the Average PHPDT.

The Concessionaire shall. at its own cost and expense, In addition to and not in derogation of
its obligations elsewhere set out in this Agreement;

(a) make, or cause to be made, necessary applications to the relevant Government
Instrumentalities with such particulars and details as may be required for obtaining
Applicable Permits (other than those set forth in Clause 4.1.3), and obtain and keep in
force and effect such Applicable Permits in conformity with the Applicable §.aws;

(b make, or cause to be made, necessary applicativns to the relevant Government
Instrumentalities with such pacticulars and details as may be required for obtaining the
Commercial Property Development Permits, and obtain and keep in force and effect
such Commercial Property Development Permits in conformity with the Applicable
Laws:

{c} make payment of any fee. charges or taxes imposed by the Authority or any other
Government Instrumentality for undertaking the Commercial Property Development.
in accordance with the terms and conditions set forth in this Agreement and Applicable
Law;

{d) procure. as required. lhe appropriate proprietary rights, licenses, agreements and
permissions for malerials, methods. processes and systems used or incorporated into
the Rail System;

{e) perform and fulfil its obligations under the Financing Agreements;
(f) make reasonable efforts to maintain harmony and good industrial relations among the

personnel employed by it or its Contractors in connection with the performance of its
obiigations under this Agrecement:

=
S
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{g) ensure and procure that its Contractors comply with all Applicable Permits and
Commercial Property Development Permits and Applicable Laws in the performance
by them of any of the Concessionaire’s obligations under this Agreement;

(h) not do or omit to do any act. deed or thing which may in any manner te violative of
any of the provisions of this Agreement;

(i) procure that all facilities and amenities within the Rail System are operated and
maintained in accordance with Good Industry Practice and the Users have non-
discriminatory access for use of the same;

() ensure that Users are treated with due courtesy and consideration and provided with
ready access to services and information;

(k) support, cooperate with and facilitate the Authority in the implementation and
operation of the Project in accordance with the provisions of this Agreement;

{n provide and maintain in proper order, inside the Trains, such efficient means of
communication between the passengers and the relevant officials in charge of the Train
as may be approved by the GOl in accordance with Applicable Laws;

(m) . ensure that all its employecs adhere to the rules and regulations issued under Applicable
l.aw and not endanger the safety of any passenger by any rash or negligent act or
omission: and

{n) transfer the Rail System and the Commercial Property Development including the
Specified Assets to the Authority upon Termination of this Agreement, in accordance
with the provisions thereof,

Obligations relating to Project Agreements

It is expressly agreed that the Concessionaire shall, at all times, be responsible and liable for al)
its obligations under this Agreement notwithstanding anything contained in the Project
Agreements or any other agreement, and no default under any Project Agreement or any other
agreement shall excuse the Concessionaire from its obligations or Liability hereunder,

The Concessionaire shall submit o the Authority the drafis of all Project Agreements, or any
amendments or replacements thereto, for its review and comments, and the Authority shall have
the right but not the obligation to undertake such review and provide its comments, if any, to the
Concessionaire within 15 {fiftcen) days of the receipt of such drafts, Within 7 (seven) days of
execution of any Project Agreement or amendment thereto, the Concessionaire shall submit to
the Authority a true copy thereof, duly attested by a director of the Concessionaire, for its record.
For the avoidance of doubt. it is agreed that the review and comments hereunder shall be timited
to ensuring compliance with the terms of this Agreement. 1t is further agreed that any failure or
omission of the Authority 1o review and/ or comment hercunder shall not be construed or deemed
as acceplance of any such agreement ar document by the Authority. No review and/ or
observation of the Authority and/ or its failure to review and/ or convey its observations on any
document shall relieve the Concessionaire of its obligations and liabilities under this Agreement
in any manner nor shall the Authority be liable for the same in any manner whatsoever.
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and in the event that any replacement or amendment is made without such consent. the
Concessionaire shall not enforce such replacement or amendment nor permit enforcement
thereof against the Authority. For the avoidance of doubt, the Authority acknowledges and
agrees that it shall not unreasonably withhold its consent for restructuring or rescheduling of the
debt of the Concessionaire.

5.2.4 Save and except in accordance with the terms of this Agreement. the Concessionaire shall not
sub-lease or sub-license any Project Asset forming part of Commercial Property Development
for a period exceeding the Concession Period and such sub-lease or sub-license shall not have a
material adverse effect on the rights and obligations of the Authority under this Agreement or
Applicable Laws,

5.2.53 Notwithstanding anything to the contrary contained in Clause 5.2 .4, the Concessionaire shall not
sub-lease, assign or in any manner create an encumbrance on any Project Asset forming part of
Commercial Property Development at any time prior to the Appointed Date.

5.2.6 The Congessionaire shall ensure that each of the Project Agreements contains provisions that
entitle the Authority to step into such agreement, in its sole discretion, in substitution of the
Concessionaire in the event of Termination or Suspension (the "Covenant™). For the avoidance
of doubt, it is expressly agreed that in the event the Authority does not exercise such rights of
substitution within a period not exceeding 90 (ninety) days from the Transfer Date, the Project
Agreements shall be deemed to cease 10 be in force and effect on the Transfer Date without any
liability whatsoever on the Authority and the Cowvenant shall expressly provide for such
eventuality. The Concessionaire expressly agrees to include the Covenant in all its Prgject
Agreements and undertakes that it shall. in respect of each of the Project Agreements, procure
and deliver to the Authority an acknowledgment and undertaking, in a form acceptable to the
Authority, from the counter party(ies} of each of the Project Agreements, whereunder such
counter party(ies) shall acknowledge and accept the Covenant and undertake lo be bound by the
same and not to seek any relief or remedy whatscever from the Authority in the event of
Termination or Suspension.

5.2.7 Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire
agrees and acknowledges that selection or replacement of an O&M Contractor and execution of
the O&M Contract shall be subject to the prior approval of the Authority from national security
and public interest perspective, the decision of the Authority in this behalf being final,
conclusive and binding on the Concessionaire, and undertakes that it shall not give effect to any
such selection or contract without prior approval of the Authority. For the avoidance of doubt,
it is expressly agreed that approval of the Authority hereunder shali be limited to national
security and public interest perspective, and the A uthority shall endeavour to convey its decision
thereon expeditiously. 1t is also agreed that the Authority shall not be liable in any manner on
account of grant or otherwise of such approval and that such approval or denial thereof shall no ==

under this Agreement,
5.3 Obligations relating to Change in Qwnership

53.1  The Concessionaire shall not undertake or permit any Change in Ownership, except w
prior written approvat of the Authority.

5.3.2 Notwithstanding anything to the contrary contained in this Agreement. the Concessionaire
agrees and acknowlcdges that;

(a)




444

54

541

444

beneficial ownership or control of any Equity. in aggregate of not less than 15% (fifteen
percent) of the total Equity of the Concessionaire; or

(0 acquisition of any control directly or indirectly of the Board of Dircctors of the
Concessionaire by any person either by himself or together with any person or persons
acling in concert with him,

shall constitute a Change in Ownership requiring prior approval of the Authority from national
security and public interest perspective, the decision of the Authority in this behalf being final,
conclusive and binding on the Concessionaire, and undertakes that it shall not give effect to any
such acquisition of Equity or control of the Board of Directors of the Concessionaire without
such prior approval of the Authority. For the avoidance of doubl, it is expressly agreed that
approval of the Authority hereunder shall be limited to national security and public interest
perspective, and the Authority shall endeavour to convey its decision thereon expeditiously. It is
also agreed that the Authority shall not be liable in any manner on account of grant or otherwise
of such approval and that such approval or denial thereof shall not in any manner absolve the
Concessionaire from any liability or obligation under this Agreement.

It is clarified that, in case the Selected Bidder is a consortium, the respective holding of each
member must conform fo the representation made by the consortium and accepted by the
Authority as part of the bidding process (including for the purposes of meeting the minimum
eligibility conditions or for evaluation of its application or bid). Any material variation theteto,
if it occurs prior to COD. shall be treated as a Change in Ownership.

For the purposes of this Clause 5.3.2;

(a) the expression “acquirer™, “control” and “person acting in concert™ shall have the
meaning ascribed thereto in the Secutities and Exchange Board of India (Substantial
Acquisition of Shares and Takeover) Regulalions, 201t or any statutory re-epactment
thereof as in force as on the date of acquisition of Equity, or the control of the Board
of Directors, as the case may be, of the Concessionaire;

(b) the indirect transfer or control of legal or benelicial ownership of Equity shall mean
transfer of the direct or indirect beneficial ownership or control of any comgpany or
companies, whether in India or abroad, which results in the acquirer acquiring control
over the shares or voting rights of shares of the Concessionaire; and

() power 1o appoint, whether by contract or by virtue of control or acquisition of shares of
any company holding directly or through one or more companies (whether situate in India
or abroad) the Equity of the Concessionaire, not less than half of the directors on the
Board of Directors of the Concessionaire or of any company, directly or indirectly,
whether situate in [ndia or abroad, having ultimate control of not less than 15% (fifteen
percent) of the Equity of the Concessionaire shall constitute acquisition of control,
directly or indirectly, of the Board of Directors of the Concessionaire.

Obligations relating to Golden Share

The Concessionaire and the Selected Bidder shall execute an agreement with the Authority,
substantially in the form specified at Schedule-W (the »*Shareholders’ Agreement™). providing
for the issue and allotment of | (one) non-transferable equity share of the Company (the “Golden
Share™} in favour of the Authority, and shall provide for the following:
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(b) an irrevocable undertaking that the rights vested in the Authority shall not be abridged,
abrogated or in any manner affected by any act done or purported 10 be done by the
Concessionaire or any of its Associates or A ffiliates:

(©) an irrevocable undertaking that any divestment of Equity in the Concessionaire shall
not, in any manner, affect the rights of the Authority herein and that the successors.
assigns and substitutes of the Concessionaire shall be bound by such undertaking; and

id) any other matter mutually agreed upon between the Parties.

The Parties expressly agree that the Shareholders’ Agreement shall further pravide that so long
as the Authority holds the Golden Share, an affirmative vote of the Authority or the Director
appointed by the Authority shall be necessary and required for the passing of, by the general
meeting of the Concessionaire or the meeting of Board of Directors thereof, as the case may be.
any resolution providing for all or any of the following or any matter incidental or consequential
thereto:

(a) to alter or add to the provisions of the memorandum of association;

{b) to alter or add to the articles of association;

{c) to change the name of the Concessionaire:

{d) to purchase the Concessionaire's own shares or specitied securitics;
{e) to {ssue sweat equity shares;
(H to issue further shares without pre-emptive rights to non-miembers or to convert loans

or debentures inta shares;

(2} 1o reduce the share capital:

(h to remove the registered office of the Concessionaire outside the limits of the State;
{i to commence any new lines of business;
() to keep registers and raturns at any other place than within city, town or village in which

the registered office is situated:
(k) 10 consent to a director or his relative or partner ot firm or private company holding an
office or place of profit, except that of managing director, manager, banker. or trustee
for debenture-holders of the Concessionaire:
(I io make inler-corporate-loans and investments or guarantee/security to be giveff,
if the aggregate amount thereof. exceeds the limit of 10% (ten percent)
Concessionaire’s paid-up share capital;

{m) 1o apply te a Court to wind-up the Concessionaire;

{n} to wind-up the Concessionaire voluntari ly:

(0) for various ather matters periaining to the winding up of the Conecessionaire: and T

{p) any other matter which is required by the Companies Act, 2013 to be passed by a « /
special resolution of the shareholders of the Concessionaire. 3

]
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543 The Parties agree that the Shareholders” Agreement shall provide that till the time the Authority
holds the Golden Share. it shali be entitled to nominate a person of its choice for appointiment as
a non-retiring Director on the Board of the Concessionaire, and upon such nomination, the
Concessionaire shall appoint such person as Director in accordance with the Applicable Laws.

5.5 Obligations relating to employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment of foreign personnel
by the Concessionaire and/or its Contractors and their sub-contractors shall be subject to grant of
requisite regulatory permits and approvals including employment/residential visas and work
permits, if any required, and the obligation to apply for and obtain the same shall and will always
be of the Concessionaire and, notwithstanding anything to the contrary contained in this
Agreement, refusal of or inability to obtain any such permits and approvals by the Concessionaire
or any of its Contractors or sub-contractors shall not constitute Force Majeure Event, and shall
not in any manner excuse the Concessionaire from the performance and discharge of its
obligations and liabilities under this Agreement.

5.6 Obligations relating to employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the performance of its
obligations under this Agreement are at all times properly trained for their respective functions,

5.7 Obligations relating to medical aid

For providing emergency medical aid to Users, the Concessionaire shall, at each Station, set up
and operate a medical aid post (the “Medical Aid Pest™) equipped to render first aid and to
assist in accessing emergency medical aid from hospitals in the vicinity.

5.8 Obligations relating to agsthetic quality of the Rail System

The Concessionaire shall maintain a high standard in the appearance and aesthetic quality ot the
Rail System and achieve integration of the Rail System with the character of the surrounding
landscape through bath appropriate design and sensitive management of all visible elements. The
Concesstonaire shall engage professional architects and town planners of repute for ensuring that
the design of the Rail System meets the aforesaid aesthetic standards.

S5 Obligations relating to noise control

The Concessionaire shall take all such measures as may be necessary in accordance with
Applicable Laws and Good Industry Practice to control and mitigate the noise arising from the
Rail System and its impact on Users and the neighbourhood.

5.10  Sele purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the rights and
observing and performing its obligations and liabilities under this Agreement, the
Concessionaire or any of its subsidiaries shall not, except with the previous written consent of
the Authority, be or become directly or indirectly engaged, concerned or interested in any
business other than as envisaged herein,

[ S.Hﬂ.‘ Branding of Rail System

< 51 ':'\The Concessionaire shall have the right to advertise on the Rail System or any part thereof in
‘: j * Jaccordance with Applicable Laws. The Concessionaire undertakes that it shall not, in any
2 a,y nanner, use the name or identity of the Rail System to adxfgjse; or display its own identity,
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brand equity or business interests, including those of its shareholders, save and except as
allowed under Applicable Laws. Notwithstanding anything contained in this Agreement. the
Rail System shall, at all times. be known, promoted, displayed and advertised by the name of
the Project, i.e.. Pune Metro Line I1f (Hinjawadi- Shivajinagar) Project.

Subject to Clause 5.L1.1. the Concessionaire may enter into any arrangement for branding of
the Stations (including the naming rights thereof) subject to the following conditions:

(a} Such arrangements shalt be in accordance with Applicable Laws; and

(b} Such arrangement shall terminate simultaneous with Termination of this Agreement.

Facilities for physically challenged and elderly persons

The Concessionaire shall, in conformity with the guidelines issued from time to time by the
Ministry of Social Justice and Empowerment, or a substitute thereof. procure a barrier free
environment for the physically or visually challenged and for elderly persons using the Rail
System.

Integration with other transportation systems and new corvidors
The Concessionaire shall plan and design the Rail System to ensure:

{a) that the Authority is not restricted by the plan/design of the Project in any manner. from
undertaking new corridors or interchange / integration with other transport systems
from time to time. This integration shall include common ticketing and fare integration;
and

{b) development of the Project in accordance with the Transit Oriented Development
Policy. which will. farer afia. include kst mile connectivity threugh pedestrian
pathways. non-matorized transport infrastructure. and induction of facilities for para
transit modes.

The Authority shall have powers to direct the Concessionaire to allow the use of the Rail System
facilities by ather transport systems in case of emergency and the Cancessionaire shall abide
by such direction. The Authority will not incur any financial liability as a consequence of the
same.

Procurement from indigenous source

The Concessionaire shail be required to procure from local sources components, equipment and
other raw aterial for construction of the Rail System which constitute at least 30% (fitty
percent) of the Total Project Cost as per, suiails mutaridis. the Public Procuremnent (Preference
1o Make in [ndia) Order. 2017,
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ARTICLE §
OBLIGATIONS OF THE AUTIIORITY

Obligations of the Authority

The Autherity shall, at its own cost and expense undertake, comply with and perform all its
obligations set out in this Agreement or arising hereunder.

The Authority agrees to provide support to the Concessionaire and undertakes to observe,
comply with and perform, subject to and in accordance with the provisions of this Agreement
and the Applicable Laws, the following:

(a)

(b

{¢}

(i}

5.5, provide reasonable assistance to the Concessionaire and any expalriate personnel

upon written tequest from the Concessionaire, and subject te the Concessionaire
complying with Applicable Laws, provide reasonable support and assistance o the
Concessionaire in procuring Applicable Permits required from any Government
[nstrumentality for implementation and operation of the Rail System;

upon written request [rom the Concessionaire, provide reasonable assistance 1o the
Concessionaire in obtaining access to all necessary infrastructure facilities and utilities,
including water and electricity at rates and on tenms no less favourable 1o the
Concessionaire than thosc generally available to commercial customers receiving
substantially equivalent services;

procure that no barriers are erected ot placed on or about the Rail System by any
Government Instrumentality or persons claiming through or under it, except for reasons
of Safety Requirements, Emergency, national security. or law and order;

make best endeavours to procure that no local Tax, toll or charge is levied or imposed
on the use of whole or any part of the Rail Systemn;

subject to and in accordance with the Applicable Laws, grant to the Concessionaire the
authority to regulate traffic on the Rail System;

assist the Concessionaire in procuring police assistance for regulation of traffic.
remaval of frespassers and security on or at the Rail System;

not do or omit to do any act, deed or thing which may in any manner be violative of
any of the provisions of this Agreement;

undertake rehabilitation and resettlement of persons affected by construction of the
Project and bear all costs and expense in respect thereof, save and except as otherwise
provided in this Agreement,

ensure integration of the Rail System with cther existing multi-modal transportation
systems in the city of Pune in accordance with the Transit Oriented Development
Policy;

support, cooperate with and facilitate the Concessionaire in the implementation and
operation of the Project in accordance with the provisions of this Agreement;

not impose or cause to impose any premium that may be payable by the Concessionaire
to the Authority in relation to the Commercial Property Development; and

upon written request from the Concessionaire and subject to the provisions of Clause
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of the Concessionaire or its Contractors to obtain applicable visas and work permits for
the purposes of discharge by the Concessionaire or its Contractors their obligations
under this Agreement and the Project Agreemenis, as the case may be.

Maintenance obligations prior to Appointed Date

During the Development Period, the Authority shall maintain the roads and pathways along the
Rail System alignment, at its own cost and expense, 5o that its traffic worthiness and safety are
at no time materially inferior as compared to its condition 7 (seven) days prior to the last date
for submission of the Bid, and in the event of any material deterioration or damage other than
normal wear and tear, undertake repair thereof, or pay to the Concessionaire the cost and
expense, as determined by the Independent Engineer, for undertaking such repair after the
Appointed Date. For the avoidance of doubt, the Authority shall undertake only routine
maintenance during the Development Period, and it shall undertake special repairs only for
ensuring safe operation of the roads and pathways along the Rail System alignment, or in the
event of excessive deterioration or damage caused due to unforeseen events such as floods or
torrential rain.

Obligations relating to Competing Facilities

The Authority shall procure that during the subsistence of this Agreement, neither the Authority
nor any Government Instrumentality shall, at any time before the 35" (thirty fifth) anniversary of
the Appointed Date, construct or cause to be constructed any Competing Facility:

Provided that the restriction hercin shall not apply if the Average PHPDT on the Corridor in
any 2 (two) consecutive years exceeds 90% (ninety percent) of the designed capacity specified
in Clause 29.3.1. Upon breach of its obligations hereunder, the Authority shall be liable to
payment of compensation to the Concessionaire under and in accordance with Clause 35.4. and
such compensation shall be the sole remedy of the Concessionaire.

Obligations relating to supply of electricity

The Authority shall procure that the Rail System gets priority in the supply of clectricity from
the grid and the tariff thereof shall be determined on commercial principles such that the Rail
System is not required to subsidise any or all other segments of electricity consumers. The
Authority shalt further procure that in the event the Concessionaire receives a supply of
electricity from any source other than the area distribution company, it shall be deemed to be a
supply from a captive power station under and in accordance with the provisions of Sections 9
and 42 of the Electricity Act, 2003. For the avoidance of doubt, this Clause 6.4 is not applicable
to Commercial Property Development,

Obligations relating to refirancing

Upon request made by the Concessionaire to this effect, the Authority shall, in canformity with
any regulations or guidelines that may be notified by the Authority or the Reserve Bank of
India, as the case may be, and provided there is no overall increase in the liability of the
Authority, permit and enable the Concessionaire to secure refinancing, in whole or in part, of
the Debt Due on such terms as inay be agreed upon between the Concessionaire and the entity
providing such refinancing:

Provided, however, that the refinancing hereunder shall always be subj ect to the prior consent
of the Authority, which consent shall
endeavour 10 convey its decision, on su
of receipt of the proposal by the Auth

3512/66C




444

7.1

444

ARTICLE 7
REPRESENTATIONS AND WARRANTIES

Representations and warranties of the Concessionaire

The Concessionaire represents and warrants to the Authority that;

(a)

(b)

(¢)

(d)

()

(h)

(i)

()

it is duly organised and validly existing under the laws of India, and has full power and
authority to execute and perform its obligations under this Agreement and to carry out
the fransactions contemplated hereby;

it has taken all necessary corporate and other actions under Applicable Laws to
authorise the execution and delivery of this Agreement and to validly exercise its rights
and perform its obligations under this Agreement;

it has the financial standing and capacity to undertake the Project in accordance with
the terms of this Agreement;

this Agreement constitutes its legal, valid and binding obtigation, enforccable against
it in accordance with the terms hereof, and its obligations under this Agreement will be
legally valid, binding and enforceable obligations against it in accordance with the
terms hereot’

it is subject to the laws of India. and hereby expressly and irrevocably waives any
immunity in any jurisdiction in respect of this Agreement or matters arising thereunder
inctuding any obligation, liability or responsibility hereunder;

the information furnished in the Bid and as updated on or before the date of this
Agreement is true and accurate in alt respects as on the date of this Agreement;

the execution, delivery and performance of this Agreement will not conflict with. result
in the breach of, constitute a default under, or accelerate performance required by any
of the terms of its memorandum of association and articles of association or those of
the Selected Bidder or any Applicable Laws or any covenant, contract. agreement,
arrangement, understanding, decree or order to which it is a party or by which it or any
of its properties or assets is bound or affected;

there are no actions, suits, proceedings, or investigations pending or, 1o its knowledge,
threatened against it at law or in equity before any court or before any other judicial,
quasi-judicial or other authority, the outcome of which may result in the breach of this
Agreement or which individually or in the aggregate may result in any tmaterial
impairment of its ability to perform any of its obligations under this Agreement;

it has no knowledge of any violation ar default with respect to any order. writ,
injunction or decree of any court or any legally binding order of any Government
Instrumentality which may result in any material adverse effect on its ability to perform
its obligations under this Agreement and no fact or circumstance exists which may give
rise to such proceedings that would adversely affect the performance of its obligations
under this Agreement;

it has complicd with Applicable Laws in all material respects and has not been subject
to any fines. penalties. injunctive relief or any other civil or criminal liabitities which

——==il the agpregate have or may have a material adverse effect on its ability to perform its

o

"
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/,;\ %‘:{T[Qbf ;‘ilons under this Agreement;
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(c) it has the financial standing and capacity to perform its obligations under the
Agreement;

{d) this Agreement constitutes a legal, valid and binding obligation enforceable against it
in accordance with the terms hereof;

() it has no knowledge of any viclation or default with respect to any order, writ,
injunction or any decree of any court or any legally binding order of any Government
[nstcumentalicy which may result in any material adverse effect on the Authority's
ability to perform its obligations under this Agreement;

(H it has complied with Applicable Laws in all material respects: and

(4] it has good and valid right to the Site, and has power and authority to grant a lease in
respect thereto to the Concessionaire.

Disclosure

[n the event that any occurrence or circumstance comes to the attention of either Party that
renders any of its aforesaid representations or warranties untrue or incorrect, such Party shall
immediately notify the other Party of the same. Such notification shall not have the effect of
remedying any breach of the representation or warranty that has been found to be untrue or
incorrect nor shall it adversely affect or waive any right, remedy or obligation of either Party
under this Agreement.

0041
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it shall, at no time. undertake or parmit any Change in Ownership except in accordance
with the provisigns of Clause 5.3 and that the Selected Bidder, together with its
Associates. hold not less than 51% (fifty one percent) of its issued and paid up Equity
as on the date of this Agreement and shall continue to hold at least 51% (fifty one
percent} of the Equity at all times until the 2™ (second) anniversary of the COD of the
Project;

the Setected Bidder and its Assoclates have the financial standing and resources to fund
the required Equity and to raise the debt necessary for undertaking and implementing
the Project in accordance with this Agreement:

the Selected Bidder is duly organised and validly existing under the laws of the
jurisdiction of its incorporation, and has requested the Authority to enter into this
Agreement with the Concessionaire pursuant to the LOA, and has agreed to and
unconditionally accepted the terms and conditions set forth in this Agreement;

all its rights and interests in the Rail System and the Commercial Property Development
shall pass te and vest in the Authority on the Transfer Date free and clear of all liens,
claims and encumbrances. without any further act or deed on its part or that of the
Autharity, and that none of the Project Assets shall be acquired by it, subject to any
agrcement under which a security interest or other lien or encumbrance is retained by any
person, save and except as expressly provided in this Agreement;

RO representation or warranty by it contained herein or in any other document furnished
by it to the Autharity or to any Government Instrumentality in relation to Applicable
Permits and the Commercial Property Development Permits contains or will contain any
untrue or misleading statement of material fact or omits or will omit to siate a material
fact necessary to make such representation or warranty not misleading;

ne sums. in cash or kind. have been paid or will be paid. by it or on its behalf. to any
person by way of fees, commission or otherwise for securing the Concession or
entering into this Agreement or for influencing or attermpting to influence any officer
or employee of the Authority in connection therewith;

all information provided by the Selected Bidder in response to the Request for
Qualification and Request for Proposals or otherwise. is to the best of its knowledge
and belief, trie and accurate in all material respects; and

all undertakings and obligations of the Concessionaire arising from the Request for
Qualification and Request for Proposals or otherwise shall be hinding on the
Concessionaire as if they form part of this Agreement.

Representations and warranties of the Authority

The Authority represents and warrants to the Concessionaire that:

(a)

it has full power and authority to execute. deliver and perform its obligations under this
Agreement and fo carry out the transactions contemplated herein and that it has taken
all actions necessary 1o execute this Agreement, excrcise its rights and pertonin its
obligations, under this Agreement;

it has taken all necessary actions under the Applicable Laws to authorise the execution,
elivery adperformance of this Agreement;

3515/66C

L
(=3
[ =



444
8.1
8.1.1
8.1.2
3.1.3
8.1.4
8.1.5

444

ARTICLE 8
DISCLAIMER

Disclaimer

The Concessionaire acknowledges that prior to the execution of this Agreement, the
Concessionaire has, after a complete and careful examination, made an independent evaluation
of the Request for Qualification, Request for Proposals, Scope of the Project, Specifications
and Standards, Site, existing structures, local conditions, physical qualities of ground, subsoil
and geology. traffic volumes and all information provided by the Authority or obtained
procured or gathered otherwise, and has determined to its satisfaction the accuracy or otherwise
thereof and the nature and extent of difficulties, risks and hazards as are likely to arise or may
be faced by it in the course of performance of its obligations hereunder. The Authority makes
no representation whatsoever, express, implicit or otherwise, regarding the accuracy, adequacy,
correctness, reliability andfor completeness of any assessment, assumption, statement or
information provided by it and the Concessionalre confirms that it shall have no claim
whatsoever against the Authority in this regard.

The Concessionaire acknowledges and hereby accepts the fisk of inadequacy, mistake or error
in or relating 1o any of the matters set forth in Clause 8.1.1 above and hereby acknowledges and
agrees that the Authority shall not be liable for the same in any manner whatsoever to the
Concessionaire, the Sclected Bidder and their Associates or any person claiming through or
under any of them.

The Parties agree that any mistake or error in or relating to any of the marters set forth in Ciause
§.1.1 above shall not vitiate this Agreement, or render it voidable.

[n the event that either Party becomes aware of any mistake or error relating to any of the
matters set forth in Clause 8.1.1 above, that Party shall immediately notify the other Parly,
specifying the mistake or error:

Provided, however, that a failure on part of the Authority to give any notice pursuant to this
Clause 8.1.4 shall not prejudice the disclaimer of the Authority contained in Clause 8.1.1 and
shall not in any manner shift to the Authority any risks assumed by the Concessionaire pursuant
to this Agreement.

Except as otherwise provided in this Agreement, all risks relating o the Project shall be borne
by the Concessionaire and the Authority shall net be liable in any manner for such risks or the
consequences thereof.

3516/66C

; 0042 C310



3517/66C
444

444

Part 111
Development and Operations

laaw'?Y s
'._\._______.,* =

0043



444

21

9.1.2

9.2

9.3

444

ARTICLE 9
PERFORMANCE SECURITY

Performance Security

The Concessionaire shall, for the performance of its obligations hereunder during the
Construction Peried, provide to the Authority, no later than 180 (one hundred and eighty) days
from the date of this Agreement, an irrevocable and unconditional guarantee from a Bank for a
sum equivalent to Rs. 122,00,00,000.00 (Rupees One Hundred and Twenty Two Crore) in the
form set forth in Schedule-F (the “Performance Security™). Until such time the Petformance
Security is provided by the Concessionaire pursuant hereto and the same comes into effect, the
Bid Security shall remain in force and effect, and upon such provision of the Performance
Security pursuant hereto, the Authority shall release the Bid Security to the Concessionaire.

Notwithstanding anything to the contrary contained in this Agreement, in the event
Performance Security is not provided by the Concessionaire within a period of 180 (one
hundred and eighty) days from the date of this Agreement, the Authority may encash the Bid
Security and appropriate the proceeds thereof as Damages, and Ihereupon all rights,
privileges, claims and entitlements of the Concessionaire under or arising out of this
Agreement shall be deemed to have been waived by, and to have ceased with the concurrence
of the Concessionaire, and this Agreement shall be deemed to have been termirated by mutual
agreement of the Parties.

Appropriaticn of Performance Secarity

Upon occurrence of a Concessionaire Default or Failure to meet any Condition Precedent, the
Authority shall, without prejudice to its other rights and remedies hereunder or in law, be entitled
to encash and appropriate the relevant amounts from the Performance Security as Damages for
such Concessionaire Default or failure to meet any Condition Precedent. Upon such encashment
and appropriation from the Performance Security, the Concessionaire shall, within 30 (thirty)
days thereof, replenish, in case of partial appropriation, to its original level of the Performance
Security, and in case of appropriation of the entire Performance Security provide a fresh
Performance Security, as the case may be, and the Concessionaire shall, within the time so
granted, replenish or furnish fresh Performance Security as aforesaid failing which, the Authority
shall be entitled to terminate this Agreement in accordance with Clause 37. Upon replenishment
or furnishing of a fresh Performance Security, as the case may be, as aforesaid, the
Concessicnaire shall be entitled to an additional Cure Period of 90 (ninety) days for remedying
the Cencessionaire Default or to meet any Condition Precedent, and in the event of the
Concessionaire not curing its default or meeting such Condition Precedent within such Cure
Period, the Authority shall be entitled to encash and appropriate such Performance Security as
Damages, and to terminate this Agreement in accordance with Clause 37,

Release of Performance Security

The Performance Security shall remain in force and effect for a period of 1 (one) year from the
Appointed Date, but shall be released earlier upon the Concessionaire expending on Project
construction an aggregate suin that is not less than 20% (twenty percent) of the Total Project
Cost,

Provided, however, that the Performance Security shall not be released if the Concessionaire
is in breach of this Agreement. Upon request made by the Concessionaire for release of the

Performance Security aled? g pamcu]ars whlch establish satisfactwn of the/ g

requirements specifie
Securily forthwith.
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ARTICLE 10
RIGHT OF WAY

The Site

The site of the Rail System shall comprise of the commercial estate described in Schedule-A
and in respect of which the Right of Way shall be provided and granted by the Authority to the
Concessionaire as a lessee under and in accordance with this Agreement (the “*Site>). For the
avoidance of doubt, it is hereby acknowledged and agreed that references to the Site shali be
construed as references to the land required for the Rail System as set forth in Schedule-A, and
shall include Commercial Property Developent.

Lease, Access and Right of Way

The Authority hereby grants to the Concessionaire access to the Site for carrying out any
surveys, investigations and soil tests that the Concessionaire may deem necessary during the
Development Period, it being expressly agreed and understood that the Authority shall have no
liability whatsoever in respect of survey, investigations and tests carried out or work undertaken
by the Concessionaire on or about the Site pursuant hereto in the event of Termination or
atherwise,

In consideration of the Concession Fee, this Agreement and the covenants and warranties on the
part of the Concessionaire herein contained, the Authority, in accordance with the terms and
conditions set forth herein, hereby grants to the Concessionaire, commencing from the
Appointed Date, leasc rights in respect of all the land (along with any buildings, constructions
or immovable assets, if any, thereon) comprising the Site which is described. delincated and
shown in Schedule-A hereto (the “Leased Premises™). on an “as is where is™ basis, free of any
encumbrances, (o develop, operate and maintain the said Leased Premises, together with all and
singular rights, liberties, privileges, easements and appurtenances whatsoever to the said Leased
Premises, hereditaments or premises or any part thereof belonging to or in any way appurtenant
thereto or enjoyed therewith, for the duration of the Concession Period and, for the purposes
permitted under this Agreement, and for no other purpose whatsoever.

The lease, access and right of way granted by this Agreement 1o the Concessionaire shall always
be subject to existing rights of way and the Concessionaire shall perform its obligations in a
manner that 2 (two) existing lanes along the alignment of the Rail System or an alternative
thereof are open to road traffic at all times during the Construction Period.

It is expressly agreed that the lease granied hereunder shall terminate automatically and
forthwith, without the need for any action to be taken by the Authority to terminate the lease,
upon the Termination of this A greement for any reason whatsoever, For the avoidance of doubt,
the Parties expressly agree that notwithstanding any temporary or permanent structures erected
on the Site by the Concessionaire or its sub-lessees, the lease in respect of the Site shall
automatically terminate, without any further act of the Parties, upon Termination of this
Agreement,

The Concessionaire hereby irrevocably appoints the Authority(or its nominee) to be s true and
lawful attorney. to execute and sign in the name of the Concessionaire a transfer or surrender
of the lease grantéd hereunder at any time after the Concession Period has expired or has been

=terminated earlier in terms hereof, a sufficient proof of which will be the declaration of any

ly authorised officer of the Authority, and the Concessionaire consents to it being registered
Of BhiS\purpose.

¢ . 0045
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Procurement of the Site

The Authotity Representative and the Concessionaire shall, on the date of signing of this
Agreement, inspect the Site and prepare a memorandum containing an inventory of the Site
including the vacant and unencumbered land, butldings, struclures, road works, trees and any
other immovable property on or attached to the Site. Such memorandum shall have appended
thereto an appendix (the “Appendix”) specifying in reasonable detail those parts of the Site to
which vacant access and Right of Way has not been granted to the Concessionaire. Signing of
the memorandum, in 2 (two) counterparts {each of which shall constitute an original), by the
authorised representatives of the Parties shall, subject to the provisions of Clause 10.2.2, be
deemed to constitute a valid lease and Right of Way to the Concessionaire for free and
unrestricted use and development of the vacant and unencumbered Site during the Concession
Period under and in accordance with the provisions of this Agreement and for no other purpose
whatsoever, as well as:

(a) Right of Way to the Site required for construction of the rail track from Maan
(Hinjawadi) to Civil Court (Shivaji Nagar), Pune (the “Corridor'); and

(b} provision of such land parcels to the Concessionaire on lease basis, as required for
development of the railways yards/ depot forming part of the Project Assets;

For the avoidance of doubt, it is agreed that valid lease and Right of Way with respect to the
parts of the Site as set forth in the Appendix shall be deemed to have been granted to the
Concessionaire upon vacant access thereto being provided by the Authority to the
Concessionaire.

Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree that as on the date
of signing of this Agreement, the Authority shall have granted vacant access and Right of Way
such that the Appendix shall not include more than 10% (ten parcent) of the total area of the
Site required and necessary for the Rail System (i.e.. the Authority shall have, on the date of
signing of the Agreement, granted vacant access of 90% (ninety per cent) of the land comprising
the Site and vacant access with respect to the remaining 10% (len per cent) of the land
comprising the Site other than the land comprising the Site admeasuring 4.964.86 (Four
thousand Nine hundred Sixty Four point Eight Six) square meter, i.e., 0.86% (Zero point Eight
six percent) shall be provided on or before the Appointed Date), and in the event Financial
Close is delayed solely on account of delay in grant of such vacant access and Right of Way,
the Authority shall be liable to payment of Damages under and in accordance with the
provisions of Clause 4.2. For the avoidance of doubt, the Authority acknowledges and agrees
that the Appendix shall noi include any land which may prevent the construction of a continuous
rail track. The Authority shall grant vacant access and Right of Way with respect to the land
comprising the Site admeasuring 4,964.86 {Four thousand Nine hundred Sixty Four peint Eight
Six) square meter, i.¢., 0.86% (Zero point Eight six percent) not later than 365 days from the
date of execution of the Concession Agrecment. [n the event that; (a) the Authority does not
grant vacant access and Right of Way with respect to the land comprising the Site admeasuring
4,964 .86 (Four thousand Nine hundred Sixty Four point Eight Six) square meter, i.e., 0.86%
(Zero point Eight six percent) within 365 days from the date of execution of the Concession
Agreement; and (b) the delay has not occurred as a result of breach of this Agreement by the
Concessionaire or due to Force Majeure, the Authority shall pay to the Concessionaire,
Damages in an amount calculated at the rate of 0.1% (zero point one percent) of the
Performance Security for each day’s delay until such land is handed over, subject to a maximum
of 20% (twenty percent) of the Performance Security. and upon reaching such limit, the
Concessionaire may, in its sole discretion. terminate the Agreement. The damages payable

hereunder shall be the sole remedy available-te-the Concessionaire for delay by the Authority.
1 s s
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On and after signing the memorandum referred to in Clause 10.3.1, and until the Transfer Date,
the Concessionaire shall maintain a round-the-clock vigil over the Site and shall ensure and
procure that no encroachinent thereon takes place, and in the event of any encroachment or
occupation on any part theceof, the Concessionaire shall report such encroachment or
occupation forthwith to the Authority and undertake its removal at its cost and expenses.

[Detesed).
[Deleted).

The Concessionaire shall, if so required by the Authority, procure on behalf of the Authority,
on the terms and to the extent specified by the Authority, the additional land required for
Stations, ancillary buildings, maintenance depots and electric sub-stations or for construction
of works specified in Change of Scope Order issued under Clause 16, in accordance with this
Agreement and upon procurement, such land shall form part of the Site and vest in the
Authority:

Provided that the Concessicnaire may, by notice given to the Authority no later than 60 (sixty)
days from the Appointed Date or the date of Change of Scope Order, as the case may be, require
the Authority to initiate and undertake proceedings for acquisition of such land under the
provisions of the Applicable Laws and the Authority shall take all such steps as may be
reasonably necessary for such land acquisition forthwith; provided further that the cost of land
acquired under this Clause 10.3.6 shall be borne by the Authority in accordance with the
Applicable Law. For the avoidance of dout, it is agreed that the minimum area of land to be
acquired for the Stations, ancillary buildings, maintenance depots, electric sub-stations and
approach roads thereof shail conform to the provisions of Schedule-B and Schedule-C. It is
further agreed that the Authority may, at any time after the bid date. suo moto acquire the land
required hereundetr.

Site to be free from Encumbrances

Subject to the provisions of Clause 10.3, the Site shall be made available by the Authority to
the Concessionaire pursuant hereto free from all encumbrances and occupations and without
the Concessionaire being required to make any payment to the Authority on account of any
costs, compensation, expenses and charges for the acquisition and use of such Site for the
duration of the Concession Period, except insofar as otherwise expressly provided in this
Agreement. For the avoidance of doubt, it is agreed that existing rights of way, easements,
privileges, liberties and appurtenances to the Leased Premises shall not be deemed to be
encumbrances. 1t is further agreed that the Concessionaire accepts and undertakes to bear any
and at| risks arising out of the inadequacy or physical condition of the Site.

Protection of Site from encroachments

During the Concession Period, the Concessionaire shall protect the Site from any and all
occupations, encroachments or encumbrances, and shall not place or create nor permit any
Contractor or other person claiming through or under the Concessionaire 1o place or ¢reate any
encumbrance or security interest over al! or any part of the Site or the Project Assets, ot on any
rights of the Concessionaire therein or under this Agreement, save and except as otherwise
expressly set forth in this Agreement.

Special/temporary right of way

The Concessionaire shall bear all costs and charges for any special or temporary right of way
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such facilities on or outside the Site as may be required by it for the purposes of the Rail System
and the performance of its obligations under this Agreement.

Access to the Authority and Independent Engineer

The lease, right of way and right to the Site granted to the Concessionaire hereunder shall
always be subject to the right of access of the Authority, the Independent Engineer, any
Government [nstrumentality who has the right to inspect the Site in accordance with Applicable
Laws and their employees and agents for inspection, viewing and exercise of their rights and
performance of their obligations under this Agreement.

Geological and archaeological finds

It is expressly agreed that mining, geological or archaeological rights do not form part of the
lease granted to the Concessionaire under this Agreement and the Concessionaire hereby
acknowledges that it shall not have any mining rights or interest in the underlying minerals,
fossils, antiquities, structures or other remnants or things either of particular geological or
archaeological interest and that such rights, interest and propetty on or under the Site shall vest
in and belong to the Authority or the concerned Government Instrumentality, The
Concessionaire shall take all reasonable precautions to prevent its workmen or any other person
from removing or damaging such interest or property and shall inform the Authority forthwith
of the discovery thereof and comply with such instructions as the concerned Government
Instrumentality may reasonably give for the removal of such property. For the avoidance of
doubt, it is agreed that any reasonable expenses incurred by the Concessionaire hereunder shall
be reimbursed by the Authority. It is also agreed that the Authority shall procure that the
instructions hereunder are issued by the concerned Government Instrumentality within a
reasonable period.
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ARTICLE 11
UTILITIES, ASSOCIATED ROADS AND TREES

Existing utilitics and roads

Notwithstanding anything to the contrary contained herein, the Concessionaire shall ensure that
the respective entities owning the existing roads, right of way or utilities on, under or above the
Site are enabled by it to keep such utilities in continuous satisfactory use, if necessary, by
providing suitable temporary or permanent diversions with the authority of the coatrolling body
of that road, right of way or utility, and the Authority shall, upon written request from the
Concessionaire. initiate and undertake at the Concessionaire’s cost, legal proceedings for
acquisition of any right of way necessary for such diversion.

Shifting of obstructing utilities

The Concessionaire shall, subject to Applicable Laws and with assistance of the Authority,
undertake shifting of any utility including electric lines, water pipes and telephone cables, to an
appropriate location or alignment within or outside the Site, if and only if such utility causes or
shall cause a matertal adverse effect on the construction, operation or maintenance of the Rail
System. The cost of such shifting shall be borne by the Authority or by the entity owning such
utility, if the Authority so directs, and in the event of any delay in shifting thereof, the
Concessionaite shall be excused for failure to perform any of its obligations hereunder if such
failure is a direct consequence of delay on the part of the entity owning such electric lines, water
pipes or telephone cables, as the case may be.

New utilities and transport systems

The Concessionaire shatl allow, subject to such conditions as the Authority may specify, access
10, and use of the Site for laying telephone lines, water pipes, electric cables or other public
utilities. Where such access or use causes any financial loss to the Concessionaire, it may
require the user of the Site to pay compensation or damages as per Applicable Laws. For the
avoidance of doubt, it is agreed that use of the Site under this Clause shall not in any manncr
relieve the Concessionaire of its obligation to maintain the Rail System in accordance with this
Agreement and any damage caused by such use shall be restored forthwith.

Without prejudice Lo Clause 5.13 of this Agrecment, the Authority may, by notice, require the
Concessionaire to connect any adjoining transport system, including a rail system, to the Rail
System, and the connecting portion thereof falling within the Site shall be constructed by the
Concessionaire at the Authority s cost in accordance with Clause 16. The maintenance of such
connecting portion shalf be undertaken by the Concessionaire in accordance with the provisions
of Clause 17.1.3.

The Authority may, by notice, require the Concessionaire to connect, through a paved road, any
public facility or amenity to a Station, whereupon the connecting portion thereof that falls
within the Site shall be constructed and maintained by the Concessionaire upon advance
payment of the cost to be made by the beneficiary entity in accordance with the amount and
period as determined by the Independent Engineer. For the avoidance of doubt, any connecting
road required on the Site for enabling the Users to access the adjacent urban roads shall be
constructed and maintained by the Concessionaire as a part of the Rail System.

Felling of trees
The Authority shall obtain the Applicable Permits for felling of trees to be identified by the

Concessionaire for this purpose in consultation with the Authority. if and only if such trees
cause a material adverse effect on the construction, operation or maintenance of the Rail
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System. The cost of such felling shall be borne by the Authority, and in the event of any delay
in felling thereof for reasons beyond the control of the Concessionaire, it shall be excused for
failure to perform any of its obligations hereunder if such failure is a direct consequence of delay
tn the felling of trees. For the avoidance of doubt, the Parties hereto agree that the felled trees
shall be deemed to be owned by the Authority and shall be disposed in such manner and subject
to such conditions as the Authority may in ts sole discretion deem appropriate.
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ARTICLE 12
CONSTRUCTION OF THE RAJL SYSTEM

Onbligations prior to commencement of construction
Prior to commencement of Construction Works, the Concessionaire shall;

{a) submit to the Authority and the Independent Engineer its detailed design, construction
methodology, quality assurance procedures, and the procurement, engineering and
construction time schedule for completion of the Project in accordance with the Project
Completion Schedule as set forth in Schedule-G;

b appoint its representative duly authorised to deal with the Authority in respect of all
matters under or arising out of or relating to this Agreement;

(<) undertake, do and perform all such acts, deeds and things as may be necessary or
required before commencement of construction under and in accordance with this
Agreement, the Applicable Laws and Applicable Permits; and

(d) make its own arvangements for quarrying of materials needed for the Rail System under
and in accordance with the Applicable Laws and Applicable Permits.

Maintenance during Construction Period

During the Construction Period, the Concessionaire shall malintain, at its cost, the existing roads
along the alignment of the Rail System so that their traffic worthiness and safety are at no time
materially inferior as compared to their condition 7 (seven) days prior to the date of this
Agreement, and shall undertake the necessary repair and maintenance works for this purpose:

Provided that the Concessionaire may. at its cost, interrupt and divert the flow of traffic if such
interruption and diversion is necessary for the efficient progress of Construction Works and
conforims to Good Industry Practice;

Provided further that such interruption and diversion shall be undertaken by the Concessionaire
only with the prior written approval of the Independent Engineer which approval shall not be
unreasonably withheld. For the avoidance of doubt, it is agreed that the Concessionaire shall at
all times be responsible for ensuring safe operation of the existing roads.

Notwithstanding anything to the contrary contained in Clause 12.2.1, the Parties agree that in
the event the Concessionaire undertakes its Construction Works in phases, it may divide the
Rail Systemn into sections of not less than 2 (two} kilometres each and commence work in such
sections on different dates. Upon division into sections, the Concessionaire shall assume
maintenance obligations under this Clause 12.2 on and from the datc 60 (sixty) days prior to
commencement of Construction Works in such section, and its maintenance obligations
hereunder shall ccasc after the works affecting the road have been completed and the section of
road is reverted to the Authority or a nominee thereof in a condition determined by the
Independent Engineer as satisfactory in accordance with Good Industry Practice.

Drawings

In respect of the Concessionaire’s. obligations relating to the Drawings of the Rail System as
¢t forth in Schedule-H, the following shall apply:
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The Concessionaire shall prepare and submit, with reasonable promptness and in such sequence
as 1s consistent with the Project Completion Schedule, 3 (three) copies each of all Drawings ©
the Independent Engineer for review.,

By submitting the Drawings for review 1o the Independent Enginecr, the Concessionaire shall
be deemed to have represented that it has determined and verified that the design and
engineering, including field construction criteria related thereto, are in conformity with the
Scope of the Project and the Specifications and Standards.

Within |5 (fifteen) days of the receipt of the Drawings, the Independent Engineer shall review
the same and convey its observations to the Concessionaire with particular reference to their
conformity or otherwise with the Scope of the Project and the Specifications and Standards.
The Concessionaire shall not be obliged to await the observations of the [ndependent Engineer
on the Drawings submitted pursuant hereto beyond the said 15 (fifteen) day period and may
begin or continue Construction Works at its own discretion and risk.

If the aforesaid cbservations of the [ndependent Engineer indicate that the Drawings are not in
conformity with the Scope of the Project or the Specifications and Standards, such Drawings
shall be revised by the Concessionaire and resubmitted to the Independent Engineer for review.
The Independent Engineer shall give its observations, if any, within 7 (seven) days of receipt
of the revised Drawings.

No review and/or observation of the Independent Engineer and/or its failure to review and/or
convey ils observations onany Drawings shall relieve the Concessionaire of its obligations and
liabilities under this Agreement in any manner nor shall the Independent Engineer or the
Authority be liable for the same in any manner.

Without prejudice to the foregoing provisions of this Clause 12.3, the Concessionaire shall
submil to the Authority, for review and comments, its Drawings relating to alignment of the
Rail System. finished road level, location and layout of the maintenance depots and general
arrangement drawings of major bridges and grade separators, and the Authority shall have the
right but not the obligation to undertake such review and provide its comments, if any, within
30 (thirty) days of ihe receipt of such Drawings. The provisions of this Clause 12.3 shall apply
rutatis miandis 1o the review and comments hereunder.

Within 90 (ninety) days of the Project Completion Date, the Concessionaire shall furnish to the
Authority and the Independent Engineer a complete set of as-built Drawings, in 2 (two) hard
copies and in micro ftlm form or in such other medium as may be acceptable to the Authority,
reflecting the Rail System as actually designed, engineered and constructed, inciuding an as-
built survey itlustrating the layout of the Rail System and setback lines, if any, of the buildings
and structures forming part of Project Facilities.

Comstruction of the Rail System

On or after the Appointed Date, the Concessionaire shall undertake construction of the Rail
System as specified in Schedule-B and Schedule-C, and in conformity with the Specifications
and Standards set forth in Schedule-[}. The 1,095% (One thousand and ninety fifth) day from the
Appointed Oate shall be the scheduled date for completion of the Project (the “Scheduled
Completion Date™) and the Concessionaire agrees and undertakes that construction of the Rail
System shall be completed on or before the Scheduled Completion Date. For the avoidance of
daubt, it is agreed that the Project Completion Schedule and Scheduled Completion Date shall

not apply to Commercial Prupert@e_lgw,ﬁ
/—\\
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during the Construction Period, the percentage of development of the Commercial Property
Development completed by the Concessionaire shall be equal to or less than the percentage of
the Construction Works completed by the Concessionaire in relation to the Rail System, as
certified by the Independent Engineer in accordance with this Agreement.

The Concessionaire shall construct the Rail System in accordance with the Project Completion
Schedule set forth in Schedule-G. In the event that the Concessionaire fails to achieve any
Project Milestone within a period of 90 {ninety) days from the date set forth for such Milestone
in Schedule-G, unless such failure has occurred due to Force Majeure or for reasons solely
atiributable to the Authority, it shall pay Damages to the Authority in a sum calculated at the
rate of 0.1% (zero point one percent) of the amount of Performance Security for delay of each
day untt] such Milestone is achicved;

Provided that if any or all Project Milestones or the Scheduled Completion Date are extended
in accordance with the provisions of this Agreement, the dates set forth in Schedule-G shall be
deemed to be modified accordingly and the provisions of this Agreement shall apply as if
Schedule-G has been amended as above:

Provided further that in the event Project Completion Date is achieved on or before the Scheduled
Completion Date, the Damages paid under this Clause 12.4.2 shall be refunded by the Authority
to the Concessionaire, but without any interest thereon. For the avoidance of doubt, it is agreed
that recovery of Damages under this Clause 12.4.2 shall be without prejudice 1o the rights of the
Authority under this Agreement, including the right of Termination thereof,

[n the event that the Rail System is not completed within 270 (two hundred and seventy) days
from the Scheduled Completion Date, unless the delay is on account of reasons solely
atiributable to the Authority or due to Force Majeure, the Authority shall be entitled to terminate
this Agreement.
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ARTICLE 13
MONITORING OF CONSTRUCTION

Monthly progress repotts

During the Construction Period, the Concessionaire shall, no later than 7 (seven) days afier the
closc of each month, furnish to the Awthority and the Independent Engineer a monthly report
on progress of the Construction Works and shall promptly give such other relevant information
as may be required by the lndependent Engineer.

Inspection

During the Construction Period, the Independent Engineer shall inspect the Rail System at least
once a month and make a report of such inspection {(the “Inspection Report™) stating in
reasonable detail the defects or deficicncies, if any, with particular reference to the Scope of
the Project and Specifications and Standards. It shall send a copy of the Inspection Report to
the Authority and the Concessionaire within 7 (seven) days of such inspection and upon receipt
thereof, the Concessionaire shall rectify and remedy the defects or deficiencies, if any, stated
in the Inspection Report. Such inspection or submission of Inspection Report by the
Independent Engineer shall not relieve or absolve the Concessionaire of its obligations and
liabilities hereunder in any manner whatsoever.

Tests

For determining that the Construction Works conform to the Specifications and Standards. the
Independent Engineer shall require the Concessionaire to carry out or cause to be canied out
tests, at such time and frequency and in such manner as may be specified by the independent
Engineer from time to time, in aceordance with Good Industry Practice for quality assurance.
The size of sample for such tests shall, to the extent possible, not exceed 0% (ten percent) of
the quantity and/or number of tests that the owner or builder of such works would normally
undertake in accordance with Good Indusiry Practice. The Concessionaire shall. with due
diligence, carry out or cause to be carricd out al! the tests in accordance with the instructions of
the Independent Engineer and furnish the results thereofl to the Independent Engineer. One half
of the costs incurred on such tests, and to the extent certified by the Independent Engineer as
reasonable, shall be reimbursed by the Authority to the Concessionaire:

For the avoidance of doubt, the costs 10 be incurred on any test which is undertaken for
determining the rectification of any defect or deficiency in construction shall be borne sclely
by the Concessionaire.

In the event that results of any tests conducted under this Clause 13.3 establish any defects or
deficiencies in the Construction Works, the Concessionaire shall carry oul remedial measures
and furnish a report to the Independent Engineer in this behalf. The Indcpendent Engincer shall
requirg the Concessionaire to carry out or cause to be carried out tests to determine that such
remedial measures have brought the Construction Works inte compliance with the Specifications
and Standards. and the procedure set forth in this Clause 13.3 shall be repeated until such
Construction Works conform to the Specifications and Standards. Far the avoidance of doubst, it
is agreed that tests pursuant to this Clause {3.3 shall be undertaken in addition to and independent
of the tests that shall be carried out by the Concessionaire for its own quality assurance in
accordance with Good Industry Practice. It is also agreed that a copy of the results of such tests
shall be sent by the Concessionai {ndependent Engineer forthwith.
/R0 &
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Delays during construction

Without prejudice to the provisions of Clause 12.4.2, if the Concessionaire does not achieve any
of the Project Milestones or the Independent Engineer shall have reasenably determined that the
rate of progress of Construction Works is such that the Rait System is not likely to be completed
by the Scheduled Completion Date, it shall notify the Concessionaire to this effect, and the
Concessionaire shall, within 15 (fifleen) days of such notice, by a communication, inform the
Independent Engineer in reasonable detail about the steps i proposes fo take to expedite progress
and the period within which it shalt achieve the Project Completion Date.

Suspension of unsafe Construction Works

Upon recommendation of the Independent Engineer to this effect, the Authority may, by notice,
require the Concessionaire to suspend forthwith the whole or any part of the Construction
Works if, in the reasonable opinion of the Authority, such work threaiens the safety of the Users
and pedestrians:

The Concessionaire shall, pursuant to the notice under Ctause 13.5.1, suspend the Construction
Works or any part thereof for such time and in such manner as may be specified by the Authority
and thereupon carry out remedial measures to secure the safety of suspended works and the
Users. The Concessionaire may by notice require the Independent Engineer to inspect such
remedial measures forthwith and make a report to the Authority recornmending whether or not
the suspension hereunder may be revoked. Upon receiving the recommendations of the
Independent Engineer, the Authority shall either revoke such suspension or instruct the
Concessionaire to carry out such other and further remedial measures as may be necessary in
the reasonablc opinion of the Authority, and the procedure set forth in this Clause 13.5 shall be
repeated until the suspension hereunder is revoked.

Subject to the provisions of Clause 34.7. all reasonable costs incurred for maintaining and
protecling the Construction Works or part thereof during the period of suspension (the
“Preservation Costs™). shall be borne by the Concessionaire:

Provided that if the suspension has occurred as a resubt of any breach of this Agreement by the
Authority, the Preservation Costs shall be berne by the Authority,

If suspension of Construction Works is for reasons not attributable to the Cencessionaire, the
Independent Engineer shall determine any extension of the dates set forth in the Project
Completion Schedule to which the Concessionaire is reasonably entitled, and shall notify the
Authority accordingly whereupon (he Authorily shail extend such Project Completion Schedule
dates in accordance with the recommendations of the [ndependent Engineer. 1n the event that
the Scheduled Completion Date is extended pursuant bereto, the Concession Period shall be
deemed io be extended by a period equal in fength to the period of extension of the Scheduled
Complction Date.

Video recording

During the Construction Peried. the Concessionaire shall provide to the Authority for every
calendar quarter, a video recording, which will be compiled into a 3 (three)-hour compact dise
ordigital video disc. as the case may be. covering the status and progress of Construction Works
inthat quarter. The first such video recording shall be provided to the Authority within 7 (seven)

days of the Appointed Date and thereafter. no later than 135 {fifteen) days after the close of each -
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13.7  Progress Report of Commercial Property Development

The Concessionaire shall, no later than 7 (seven) days after the close of cach quarter, furnish 1o
the Authority, a quarterly report on progress of the works undertaken by the Concessionaire
with respect to the Commercial Property Development and shall promptly give such other
relevant information as may be required by the Authority. -
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ARTICLE 14
COMPLETION CERTIFICATE

Tests

At least 60 (sixty) days prior (o the likely completion of the Rail System, the Concessionaire
shall notify the Independent Engineer of its intent to subject the Rail System to Tests. The date
and time of each of the Tests shall be determined by the Independent Engineer in consultation
with the Concessionaire, and notified to the Authority who may designate its representative to
witness the Tests. The Concessionaire shall provide such assistance as the Independemt
Engineer may reasonably require for conducting the Tests. [n the event of the Concessionaire
and the Independent Engineer failing to mutually agree on the dates for conducting the Tests,
the Concessionaire shall fix the dates by not less than 10 (ten) days™ notice to the Independent
Engineer. For the avoidance of doubt, it is agreed that the provisions of this Clause 14 shal! not
apply to Commercial Property Development.

All Tests shall be conducted in accordance with Schedule-1, The Independent Engineer shall
observe, monitor and review the results of the Tests to determine compliance of the Rail System
with Specifications and Standards and if it is reasonably anticipated or determined by the
Independent Engineer during the course of any Test that the performance of the Rail System or
any part thereof does not meet the Specifications and Standards, it shall have the right to
suspend ar delay such Test and require the Concessionaire to remedy and rectify the defects or
deficiencies. Upon completion of each Test, the Independent Engineer shall provide to the
Concessionaire and the Authority copies of all Test data including detailed Test results. For the
avoidance of doubt, it is expressly agreed that the Independent Engineer may require the
Concessionaire to carry out or cause to be carried out additional Tests, in accordance with Good
Industry Practice, for determining the compliance of the Rail System with Specifications and
Standards.

Completion Certificate

Upon completion of Construction Works, and the [ndependent Engineer determining the Tests
1o be successtul, it shall forthwith issue to the Concessionaire and the Authority a certificate
substantially in the form set forth in Schedule-J (the “Completion Certificate™).

Provisional Certificate

The [ndependent Engineer may, at the request of the Concessionaire, issue a provisional
certificate of completion substantially in the form set forth in Schedule-J (the “Provisional
Certificate™) if the Tests are successful and the Rail System can be safely and retiably placed
in commercial operation though certain works or things forming part thereof are outstanding
and not yet complete. In such an event, the Provisional Certificate shall have appended thereto
a list of outstanding itemns signed jointly by the Independent Engineer and the Concessionaire
{the “Punch Lijst™):

Provided that the Independent Engineer shali not withhold the Provisional Certificate for reason
of any work remaining incomplete it the delay in completion thereof is attributable to the
Authority.

Notwithstanding anything contained in Clause 14.3.1, the Parties hereto expressly agree that a
Provisional Certificate under Clause 14.3.1 may, upon request of the Concessionaire to this effect,
be issued for operating part of a line also, if, in the opinion of the Independent Engineet, such part
of the line can be operated safely and without causing inconvenience to the: Users and subject to
completion by the Concessionaire of Milestone 11 as set out in Schedule G. For avoidance of
doubt, it is further agreed that part Provisional Certificate sh :

)
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(a) be issued if certain works or things forming part of such portion of the Rail System are
outstanding and not yet complete; and

ib) absolve the Concessionaire of its obligations to complete the remaining part of the Rail
System on or prior to the Scheduled Completion Date, The part Provisional Certificate
can be revoked if the unfinished part of the Rail System has not adhered to the Project
Milestones, This shall ziso be subject to the covenants of the Agreement especially Clause
12.4 and Clause 15 being applicable to the unfinished part(s) of the Rail System.

Completion of Punch List items

All items in the Punch List shall be completed by the Concessionaire within 90 (ninety) days
of the date of issue of the Provisional Certificate and for any delay thereafter, other than for
reasons solely attributable to the Authority or due to Force Majeure, the Authority shall be
entitled to recover Damages from the Concessionaire to be calculated and paid for each day of
delay until all items are completed, at the lower of:

(a) 0.1% (zero point one percent) of the Performance Security, and

{b) 0.2% (zero point two percent) of the cost of completing such items as estimated by the
Independent Engineet.

Subject to payment of such Damages, the Concessionaire shall be entitled to a further period
not exceeding 120 (one hundred and twenty) days for completion of the Punch List items. For
the avoidance of doubt. it is agreed that if completion of any item is delayed for reasons solely
attributable to the Authority or due to Force Majeure, the completion date therzof shall be
determined by the Independent Engineer in accordance with Good Industry Practice, and such
completion date shall be deemed to be the date of issue of the Provisional Certificate for the
purposes of Damages, if any, payable for such item under this Clause t4 4.1,

Upon completion of all Punch List items, the Independent Engineer shall issue the Completion
Certificate. Failure of the Concessionaire to complete all the Punch List items within the time
set forth in Clause 14.4.1 for any reason, other than conditions constituting Force Majeure o7
for reasons solely attributable 10 the Authority, shall entitle the Autherity to terminate this
Agreement.

Withholding of Provisional Certificate

if the Independent Engineer determines that the Rail System or any part thereof does not conform
to the provisions of this Agreement and cannot be safely and reliably placed in commercial
operation. it shall forthwith make a report in this behalf and send copies thereof ta the Authority
and the Concessionaire. Upon receipt of such a report from the Independent Engineer and after
conducting its own inspection, if the Authority is of the opinion that the Rail System is not fit and
safe for commercial service, it shall, within 7 (seven) days of receiving the aforesaid report, notify
the Concessionaire of the defects and deficiencies in the Rail System and direct the [ndependent
Engineer 10 withhold issuance of the Provisional Certificate. Upon receipt of such notice, the
Concessionaire shall remedy and rectify such defects or deficiencies and thereupon Tests shall be
undertaken in accordance with this Clause. Such procedure shail be repeated as necessary until
the defects or deficiencies are rectified.

Notwithstanding anything to the centrary contained in Clavse 14.5.1, the Authority may, at any
time after receiving a report from the Independent Engineer under that Clause, direct the
Independent Engineer to issue a Pro¥isi
shall be complied forthwith. 7
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14.6  Rescheduling of Tests

If the Independent Engineer certifies to the Authority and the Concessionaire that it is unable
to issue the Completion Certificate or Provisional Certificate, as the case may be, because of
events or circumstances on account of which the Tests could not be held or had to be suspended,
the Concessionaire shall be entitled te re-schedule the Tests and hold the same as soon as
reasonably practicable. '
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ARTICLE 15
ENTRY INTO COMMERCIAL SERVICE

Commercial Operation Date (COD)

The Rail System or part thereof shall be deemed to be complete when the Completion
Certificate or the Provisional Certificate, as the case may be, is issued under the provisions of
Clause 14.

The commercial operation date of the Rail System or part thereof shall be the date on which
such Completion Certificate or the Provisional Certificate is issued (the “CQD™). The Rail
Systemm or part thereof shall enter into commercial service on the COD whereupon the
Congessionaire shall be entitled to demand and collect Fare in accordance with the provisions
of Clause 27. It is expressly clarified that such entitlement shall only be in respect of such part
of the Rail System in r¢spect of which a Completion Certificate or Provisional Certificate, as
the case may be, has been issued;

Provided, however, that the entry of Rail System or part thereof into commecrcial service shall
always be subject to compliance with the provisions of Clause 18.3 and 18.4.

Damages for delay

Subject to the provisions of Clause 12.4, if COD does not occur prior to the 91 {ninety first)
day after the Scheduled Complction Date, unless the delay is on account of reasons solely
attributable to the Authority or due to Force Majeure, the Concessionaire shall pay Damages to
the Authority in a sum calculated at the rate of 0.1% (zero point one percent) of the amount of
Performance Security for delay of each day until COD is achieved.
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ARTICLE 16
CHANGE OF SCOPE

Change of Scope

The Authority may, notwithstanding anything to the contrary contained in this Agreement,
require the provision of additional works and services which are not included in the Scope of
the Project as conternplated by this Agresment {the “Change of Scope™). Any such Change of
Scope shall be made in accardance with the provisions of this Clause 16 and the costs thereof
shail be expended by the Concessicnaire and reimbursed to it by the Authority in accordance
with Clause 16.3.

If the Concessionaire determines at any time that a Change of Scope is necessary for providing
safer and improved services 1o the Users, it shall, by notice in writing, require the Authority to
consider such Change of Scope. The Authority shall. within 15 (fifteen) days of receipt of such
notice, either accept such Change of Scope with medifications, if any, and initiate proceedings
therefor in accordance with this Clause 16 or inform the Concessionaire in writing of its reasons
for not accepting such Change of Scope.

Any works or services which are provided under and in accordance with this Clause 16 shall
forin part of the Rail System and the provisions of this Agreement shall apply mutaiis mutandis
to such works or services,

Procedure for Change of Scope

In the event of the Authority determining that a Change of Scope is necessary, it shall issue to
the Concessionaire a potice specifying in reasonable detail the works and services contemplated
thereunder (the “Change of Scope Notice™).

Upon receipt of' a Change of Scope Motice, the Concessionaire shall, with due diligence, provide
to the Authority such infermation as is necessary. together with preliminary Documentation in
support of:

{a) the impact, if any. which the Change of Scope is likely to have on the Project
Completion Schedule if the works or services are required to be cartied out during the
Construction Period; and

(b} the options for implementing the proposed Change of Scope and the effect, if any, each
such option would have on the costs and time thereof. including a detailed breakdown
by work classifications specifying the material and labour costs calculated in accordance
with the schedule of rates applicable to the works assigned by the Authority to its
contractors, along with the propesed premium/discount on such rates:

Provided that the cost incurred by the Cencessionaire in providing such information
shall be reimbursed by the Authority to the extent such cost is certified by the
Independent Engineer as reasonzable.

Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to proceed with
the Change of Scope. it shall convey its preferred option to the Concessionaive, and the Parties
shall, with assistance of the Independent Engineer. thereupon make good faith efforts to agree
on the time and costs for implementation thereof. Upon reaching an agreement, the Authority
[l issue an order (the “Change of Scope Order’) requiring the Concessionaire to proceed with
erforimance thereof. In the event that the Parties are unable to agree, the Authority may, by

ng a Change of Scope Order. require the Concessionaire to proceed with the performance / =
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thereof pending resolution of the Dispute. or carry out the works in accordance with Clause
16.5.

The provisions of this Agreement, insofar as they relate 10 Construction Works and Tests, shall
apply matatis mutandiy 10 the works undertaken by the Concessionaire under this Clause 16,

Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make an advance
payment to the Concessionaire in a sum equal to 20% (twenty percent) of the cost of Change of
Scope as agreed hereunder, and in the event of a Dispute, 20% (twenty percent) of the cost
assessed by the Independent Engineer. The Concessionaire shall, afier commencement of work,
present to the Authority bills for payment in respect of the works in progress or completed works,
as the case may be, supparted by such Documentation as is reasonably sufficient for the Authority
1o determine the accuracy thereof. Within 30 (thirty) days of receipt of such bills, the Authority
shall disburse to the Concessionaire such amounts as are certified by the Independent Engineer
as reasonable and after making a proportionate deduction for the advance payment made
hereunder. and in the event of any Dispute. final adjustments thereto shal| be made under and in
accardance with the Dispute Resolution Procedure.

Notwithstanding anything to the contrary contained in Clause 16.3.1, all costs arising out of
any Change of Scope Order issued during the Construction Period sha!l be bome by the
Concessionaire, subject to an aggregate ceiling of 0.25% (zero point two five percent) of the
Total Project Cost. Any costs in excess of the ceiling shall be reimbursed by the Authotity in
accordance with Clause 16.3.1. In the event that the total cost arising out of Change of Scope
Orders (if any) issued prior to the Project Completion Date is less than 0.25% (zero point two
five percent} of the Total Project Cost, the difference thereof shall be credited by the
Concessionaire to the Safety Fund within a period of 180 (one hundred and eighty) days of the
Project Completion Date, For the avoidance of doubt, it is agreed that the aforesaid 0.235% (zero
point two five percent) of the Total Project Cost shall. to the extent borne by the Concessionaire.
be deemed to form part of the actual capital cost of the Project.

Restriction on certain works

Notwithstanding anything to the contrary contained in this Clause 16. but subject to the
provisions of Clause 16.4.2, the Authority shall not require the Concessionaire to undertake
any works or services if such works or services are likely to delay completion of the Rail
System:

Provided that in the event that the Authority considers such works or services to be essential, it
may issue a Change of Scope Order, subject to the condition that the works forming part of or
affected by such Order shall not be reckoned for purposes of determining completion of (he
Rail Systern and issuing the Provisional Certificate.

Notwithstanding anything to the contrary contained in this Clause 16, the Concessionaire shall
be entitled to nullity any Change of Scope Order if it causes the cumulative costs relating to all
the Change of Scope Orders to excced 5% (five percent) of the Total Project Cost in any
continuous period of 3 (three} years immediately preceding the date of such Change of Scope
Order o if such cumulative costs exceed 20% (twehty percent) of the Total Project Cost at any
time during the Concession Period.

Power of the Authority to undertake works
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any works ot services, contemplated under Clause 16.1.1. to any person on the basis of open
compelitive bidding:

Provided that the Concessionaire shall have the option of matching the first ranked bid in terms
of the selection criteria, subject to payment of 1% (one percent) of the bid amount 10 the
Authority, and thereupon securing the award of such works or services. For the avoidance of
doubt, it is agreed that the Concessionaire shall be entitled to exercise such option only if it has
participated in the bidding process and its bid does not exceed the first ranked bid by more than
10% (ten percent) thereof. It is also agreed that the Concessionaire shall provide access,
assistance and cooperation to the person who undertakes the works or services hereunder,

The works undertaken in accordance with this Clause 16.5 shal! conform to the Specifications
and Standards and shall be carried out in a manner that minimises the disruption in operation of
the Rail System. The provisions of this Agreement, insofar as they relate to Construction Works
and Tests, shall apply mutatis mutandis to the works carried out under this Clause 16.5.

Reduction in Scope of the Project

[f the Concessionaire shall have failed to complete any Construction Works on account of Foree
Majeure or for reasons solely attributable to the Authority, the Authority may, in its discretion,
require the Concessionaire to pay 80% (cighty percent} of the sum saved therefrom, and upon
such payment to the Authority, the obligations of the Concessionaire in respect of such works
shall be deemed to have been fulfitled. For the avoidance of doubt, it is agreed that in the event
suich reduction tn Scope of the Project causes or will cause a reduction in net alter-tax retum of
the Concessionaire, the Parties shall meet. as soon as reasonably practical, and agree on a full or
partial waiver of the aforesaid payment of 80% (eighty percent) so as to place the Concessionaire
in the same financial position as it would have enjoyed had there been no reduction in Scape of
the Project, and for this purpose, the Parties shall conform to the provisions ol Clause 41.3. it is
further agreed that the liability of the Authority under this Clause 16.6 shall not extend beyond
waiver of the aforesald 80% (eighty percent), It is also agreed that in the event of a dispute. the
Dispute Resolution Procedure shall apply.

For determining the obligations of the Concessionaire under this Clause [6.6. the provisions of
Clauses 16.1, 16.2 and 16.4 shall apply smudatis mnandis, and upon issue of Change of Scope
Order by the Authority hereunder, the Concessionaire shall pay forthwith the sum specified
therein.
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ARTICLE 17
OPERATION AND MAINTENANCE

O&M obligations of the Concessionaire

During the Operation Period, the Concessionaire shall operate and maintain the Rai! System in
accordance with this Agreement either by itself, or through the O&M Contractor and if
required. modify, repair or otherwise make improvements to the Rail System to comply with
the provisions of this Agreement, Applicable Laws and Applicable Permits, and conforn to
Specifications and Standards and Good Industry Practice. The obligations of the Concessionaire
hereunder shall include:

{a)
(b)

(c)

(d)
(e}

(g

(h}

()

o)

(k)

()

(m)

{n)

permitting safe, smooth and uninterrupted fow of traffic on the Rail System during
normal operating conditions;

collecting and appropriating the Fare;

minimising disruption to traffic in the event of accidents or other incidents affecting
the safety and use of the Rail System by providing a rapid and effective response and
maintaining liaison with emergency services of the State:

carrying out periodic preventive maintenance of the Rail Systems:

undertaking routine maintenance including prompt repairs of track. via ducts.
underpasses, skywalks, joints, drains, embankments., struciures, signalling systems.
communication systems, lighting, relling stock and ‘Itaction System;

undertaking mnajor maintenance such as track replacement, repairs to structures, and
repairs and refurbishment of fare collection system, signalling and communication
system, major overhaul of rolling stock. overhaul of Traction System and other

equipment;

preventing, with the assistance of the concerned law enforcement agencies, any
encroachments on the Rail System;

protection of the environment and provision of equipment and materials therefor:

operation and maintenance of all communication, control and administrative systems
necessary for the efficient operation of the Rail System:

maintaining a public relations unit tw interface with and attend to suggestions from the
Users, governiment agencies, media and other agencies;

complying with Safety Requirements in accordance with Clause 18;

opetation and maintenance of all Project Assets diligently and efficiently and in
accordance with Good Industry Practice:

maintaining punctuality and reliability in operating the Rail System; and

maintaining a high standard of cleanliness and hygiene on the Rail System,

The Concessionaire shall remove promptly frome the Rail System all surplus construction

machinery and material
rubbish and other deby

Withdut limitation. accident debris) and keep the Rail

-

3

\‘i'a{s&@ygt'anc!uding hazardous materials and waste water),
i N
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System in a clean, tidy and orderly condition, and in conformity with the Applicable Laws,
Applicable Permits and Good Industry Practice. For the avoidance of doubt, it is agreed thai
the debris and material excavated shall be carried to and deposited at a designated place.

The Concessionaire shall ensure that, during the Concession Period, no damage is caused to the
stretches of approach roads, over-passes, under-passes or other structures situated on the Site
but not forming part of the Rail Systern.

Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period, the Rail System
conforms to the maintenance requirements set forth in Schedule-K (the “Maintenance
Requirements™).

Maintenance Manual

Not later than 18¢ (one hundred and eighty) days prior to the Scheduled Completion Date, the
Concessionaire shall, in consultation with the Independent Engineer, evolve a repair, operation
and malntenance manual (the “Maintenance Manual™) for the regular and preventive
maintenance of the Rail System in conformity with the Specifications and Standards,
Maintenance Requirements, Safety Requirements and Good Industry Practice, and shall
provide 5 (five) copies thereof to the Authority and 2 (two) copies to the Independent Engineer.
The Maintenance Manual shall be revised and updated once every 3 (three) years and the
provisions of this Clause 17.3 shall apply, muzatis muandis, o such revision.

Without prejudice to the provision of Clause 17.3.1, the Maintenance Manual shall, in
particular, include provisions for maintenance of Project Assets and shall provide for life cycle
mainienance, routine maintenance and reactive maintenance which may be reasonably
necessary for maintenance and repair of the Project Asset, including replacement thereof, such
that its overall condition conforms 1o Good Industry Practice.

Maintenance Programme

On or before COD and no later than 45 (forty five) days prior to the beginning of each
Accounting Year during the Operation Period, as the case may be, the Concessionaire shall
provide to the Awthority and the Independent Engineer, its proposed annual programme of
preventive, urgent and other scheduled maintenance (the “'Maintenance Programme™) to
comply with the Maintenance Requirements, Maintenance Manual and Safety Requirements,
Such Maintenance Programme shall include:

(a) preventive maintenance schedule;

(b} arrangements and procedures for carrying out urgent repairs;

(c) criteria to be adopted for deciding maintenance needs;

(d) intervals and procedures for carrying out inspection of all elements of the Rail System;
(=) {ntervals at which the Concessionaire shall carry out periodic maintenance;

() arrangements and procedures for carrying (_)ut safety related measures;

. intervals for major maintenance works and the scope thereof; and
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Traction System.

Within 15 (fifleen) days of receipt of the Maintenance Pragramme, the [ndependent Engineer
shall review the same and convey its comments to the Concessionaire with particular reference
to its conformity with the Maintenance Requirements, Maintenance Manual and Safety
Requirements.

The Concessionaire may modify the Maintenance Programme as may be reasonable in the
circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall apply mutaris
wmutandis to such modifications,

Safety, breakdowns and accidents

The Concessionaire shall ensure safe conditions for the Users, and in the event of unsafe
conditions, track damage, rolling stock, breakdowns and accidents, it shall follow the relevant
operating procedures and undertake removal of obstruction and debris without delay, Such
procedures shatl conform to the provisions of this Agreement, Applicable Laws, Applicable
Permits and Good Industry Practice,

The Concessionaire’s responsibility for rescue operations on the Rail System shall include safe
evacuation of all Users and staff from the affected area as an initial response to any particular
incident and shall also include prompt removal of debris or any other obstruction, which may
eadanger or inlerrupt the smooth flow of traffic. For this purpose, it shall maintain and operate
3 (three) round-the-clock read vehicles and 3 (three) relief trains with rescue equipment and
position the trains in a manner that allows access to the accident site from hoth the ends,

De-commissioning due to Emergency

If. in the reasonable opinion of the Concessionaire, there exists an Emergency which warrants
de-commissioning and closure of the whole or any part of the Rail System, the Concessionaire
shall be entitled {0 de-commission and close the whole or any part of the Rail System to Users
for so long as such Emergency and the consequences thereof warrant:

Provided that such de-commissioning and particulars thereof shall be notified by the
Concessionaire to the Authority without any delay, and the Concessionaire shall diligently carry
out and abide by any reasonable directions that the Authority may give for dealing with such
Emergency.

The Concessionaire shall re-commission the Rail System or the affected part thereof as quickly
as practicable after the circumstances leading to its de-commissioning and closure have ceased
t0 exist or have so abated as to enable the Concessionaire to re-commission the Rail System
and shall notify the Authority of the same without any delay.

Any decommissioning or closure of any part of the Rail System and the re-commissioning
thereof shall, as soon as practicable, be brought to the notice of affected persons by means of
public announcements/notice.

Section closure

Save and except as provided in Clause 17.6, the Concessionaire shall not close any section of the
Rail System for undertaking maintenance or repair works except with the prior written approval
of the Independent Engineer. Such approval shall be sought by the Concessionaire through a
written request to be made to.the Independent Engineer, and a copy thereof furnished to the
Authority, at least 7 (sevesfy, days 'béfgre. the proposed closure of such section and shall be
accompanied by partic n'é"[_hﬂé'é?.“\‘(ﬁhin 3 (three) days of receiving such request, the
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Independent Engineer shall grant permission with such modifications as it may deem necessary
and a copy of such permission shall be sent to the Autharity.

The provisions ol Clause 17.7.1 shall nol apply to de-commissioning under Clause 17.6.1 or to
closure of any | (one) trackway for a period not exceeding 2 (two) hours in a day at any time
of the day and 6 (six) hours in a day at a time specified by the Independent Engineer as off-
peak hours when the flow of traffic is comparatively lower.

Upen receiving the permission pursuant to Clause 17.7.1, the Concessionaire shall be entitled
to close the designated section for the period specified therein. and in the event of any delay in
re-gpening such section, the Concessionaire shall pay Damages to the Authority calculated at
the rate of 0.1% (zero point one percent) of the Average Daily Fare for that section, for each
day of delay until the section has been re-opened for traffic.

Damages for breach of maintenance obligations

In the event that the Concessionaire fails to repair or rectify any defect or deficiency set forth
in the Maintenance Requirements within the period specified therein, it shall be deemed 10 be
in breach of this Agreement and the Authority shall be entitled to recover Damages, to be
calculated and paid for each day of delay until the breach is cured, at the higher of {a) 0.5%
(zero point five percent) of Average Daily Fare; and (b) 0.1% (zero point one percent) of the
cost of such repair or rectification as estimated by the Independent Engineer. Recovery of such
Damages shall be without prejudice to the rights of the Authority under this Agreement,
inctuding the right of Termination thereof,

The Damages set forth in Clause 17.8.1 may be assessed and specified forthwith by the
Independent Engineer:

Provided that the Authority may. in its discretion, demand a smaller sum as Damages, it in its
opinion, the breach has been cured promptly and the Concessionaire is otherwise in compliance
with its obligations hereunder. The Concessionaire shali pay such Damages forthwith and in the
event that it contests such Damages, the Dispute Resolution Procedure shall apply.

Authority’s right to take remedial measures

In the event the Concessionaire does not maintain and/or repair the Rail System or any part
thereof in conformity with the Maintenance Requirements, the Maintenance Manual or the
Maintenance Programme, as the case may be, and fails to commence remeadial works within 15
(fifieen) days of receipt of the Q&M Inspection Report or a notice in this behaif from the
Authority or the Independent Engineer, as the case may be, the Authority shall, without
prejudice to its rights under this Agreement including Termination thereof, be entitled to
undertake such remedial measures at the risk and cost of the Concessionaire, and to recover its
cost from the Concessionaire. In addition to recovery of the aforesaid cost, a sum equal 1o 20%
(twenty percent) of such cost shall be paid by the Concessionaire to the Authority as Damages.
For the avoidance of doubt, the right of the Authority under this Clause 17.9.1 shall be without
prejudice te its rights and remedies provided under Clause 17.8.

The Authority shall have the right, and the Concessionaire hereby expressly grants to the
Authority the right, to recover the cosis and Damages specified in Clause 17.9.1 directly from
the Escrow Account as if such costs and Damages were Q&M Expenses, and for that purpose,
the Concessionaire hereby agrees to give irrevocable instrucliom lo the Escrow Bank to make

/“
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17.10  Overriding powers of the Authority

[7.10.1 If in the reasonable opinion of the Authority, the Concessionaire is in material breach of its

obligations under this Agreement and. in particular, the Maintenance Requirements, and such
breach is causing or likely to cause material hardship or danger to the Users, the Authority may,
without prejudice to any of its rights under this Agreement including Termination thereof, by
notice require the Concessionaire (o Lake reasonable measures immediately for rectifying or
removing such hardship or danger, as the case may be.

17.10.2 In the event that the Concessionaire, upon notice under Clause 17.10. [, fails to cectify or remove

any hardship or danger within a reasonable period, the Authority may exercise overriding
powers under this Clause 17.10.2 and take over the performance of any or all the obligations of
the Concessionaire to the extent deemed necessary by it for rectifying or removing such
hardship or danger:

Provided that the exercise of such overriding powers by the Authority shall be of no greater
scope and of no longer duration than is reasonably required hereunder:

Provided further that any costs and expenses incurred by the Authority in discharge of its
obligations hereunder shali be deemed to be O&M Expenses, and the Authority shall be entitled
to recover them from the Concessionaire in accordance with the provisions of Clause 17.9 along
with.the Damages specified therein.

17.10.3 In the event of a national emergency, civil commaotion or any other act specified in Clause 34.3,

17.11

17.12

the Authority may take over the performance of any or atl the obligations of the Concessionaire
to the extent deemed necessary by it, and exercise such control over the Rail System or give
such directions 1o the Concessionaire as may be deemed necessary:

Provided that the exercise of such ovetriding powers by the Authority shall be of no greater scope
and of no longer duration than is reasonably required in the circumstances which caused the
exercise of such overriding power by the Authority. For the avaidance of doubt, it is agreed that
the censequences of such action shall be dealt in accordance with the provisions of Clause 34. It is
also agreed that the Concessionaire shail comply with such instructions as the Authority may issue
in pursuance of the provisions of this Clause [7.10, and shall provide assistance and cooperation
to the Authority, on a best effort basis, for perfarmance of its obligations hereunder.

Restoration of Joss or damage to the Rail System

Save and except as otherwise expressly provided in this Agreement, in the event that the Rail
System or any part thereof suffers any loss or damage during the Concession Period from any
cause whatsoever, the Concessionaire shall, at its cost and expense, rectify and remedy such loss
or damage forthwith so that the Rail System conforms to the provisions of this Agreement.

Modifications to the Rail System

The Concessionaire shall not carry out any material modifications to the Rail System save and
except where such modifications are necessary for the Rail System to operate in conformity
with the Specifications and Standards, Maintenance Requirements, Good Industry Practice and
Applicable Laws:

Provided that the Concessionaire shall notify the [ndependent Engineer of the proposed
modifications along with particulars thereof at least 15 (fifteen) days before commencing work
on such modifications and stallyreasanably consider any suggestions that the independent
Engineer may make within/l S{fifleen)-days,of receiving the Concessivnaire's preposal.

\ 'li\kd .I
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Without prejudice to the generality of the foregoing, the following shall constitute material
modifications:

(a) opening of additional lines/ extended portion of line;
(b) opening of additional Stations and junctions;
(c) remodeling of yards and rebuilding of bridges and viaducts;

(d) any alteration or reconstruction materially affecting the structural character of any
work:

(e) any alteration to the signaling system; and
() any other item in the opinion of Independent Engineer having material effect on safety.

For the avoidance of doubt, if any modification to the Rail System has a material effect on the
safety of Users, the same shall be subject to safety related certification in accordance with
Applicable Laws and the procedure specified in Clause 18.3. For the avoidance of doubt, all
modifications made hereunder shail comply with the Specifications and Standards, Applicable
Laws and the provisions of this Agreement,

Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this Agreement if
any parl of the Rail System is not available to Users on account of any of the following for the
duration of:

{(a) an event of Force Majeure;

(b) measures taken to ensure the safe use of the Rail System. except when unsafe
conditions occurred because of failure of the Concessionaire to perform its obligations
under this Agreement; or

() compliance with a request from the Authority or the directions of any Government
Instrumentality, the effect of which is to close all or any part of the Rail System.

Notwithstanding the above, the Concessionaire shall keep all unaffected parts of the Rail
System open to traffic provided they can be operated safely.

Barriers and diversions

The Authority shall procure that during the Operation Period, no barriers are erccted ot placed
by any Government [nstrumentality on the Rail System except for reasons of Emergency,
national security, or law and order. The Authority shall also make best endeavours to procure
that no Government Instrumentality shall undertake or causce to be undertaken, except for
reasons of Emergency, national security or law and order, any diversions, or closing down of
approach roads to the Rail System that may cause a material adverse effect on the movement
to and from the Rail System.

Advertising on the Site
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Applicable law, All advertising on the Rail System and/or the Commercial Property
Development shall also conform to Good Industry Practice and Applicable Laws. For the
avoidance of doubt, any dispute or interpretation relating to Good Industry Practice shall be
determined by reference to the practices followed by any 2 (two) of the Mumbai, Hong Kong,
London and Paris Metroe rail systems as may be chosen by the Concessionaire.

17.15.2 It is clarified that the Concessionaire shall be entitled to display advertisements {not being those
referred to in Clause 5.11.1) inside the rolling stock, Stations, and any other Project Assets in
accordance with Applicable Law,

-
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ARTICLE 18
SAFETY REQUIREMENTS

Safety Requirements

The Concessionaire shall, in respect of the Rail System, comply with the provisions of this
Agreement, Applicable Laws and Applicable Permits and conform to Good Industry Practice
for securing the safety of the Users. [n particular, the Concessionaire shall develop, implement
and administer a surveillance and safety programme for providing a safe environment on or
about the Rail System, and shall comply with the safety requicements set forth in Schedule-L
(the “Safety Requirements”).

The Authority shall appoint an experienced and qualified firm or organisation (the “*Safety
Consultant™) for canying out safety audit of the Rail System in accordance with the Safety
Requirements, and shaft take all other actions necessary for securing compliance with the Safety
Requirements.

Expenditure on Safety Requirements

All costs and expenses arising out of or relating to Safety Requirements shall be borne by the
Concessionaire to the extent such costs and expenses form part of the works and services
inctuded in the Scope of the Project, and works and services, if any, not forming part of the
Scope of the Project, shall be undertaken in accordance with the provisions of Clause 16. Costs
and expenses on works and services not covered hitherto before and arising out of Safety
Requirements shall, subject to the provisions of Clause 16.3.2, be borne from out of a dedicated
safety fund (the “Safety Fund™) to be funded, owned and operated by the Authority or a
substitute thereof,

Safety Certification prior to COD

The Commissioner of Railway Safety appointed by the GOl under Applicable Laws (the
~Safety Commissioner™) shall cbserve any or all the Tests specified in Scheduie-1 or any other
tests specified by the Safety Commissioner, 1o determine and centify that the Rail System is
safe for entering into commercial service;

Provided that the Safety Commissioner may require the Concessionaire to conduct or cause to
be conducted such additional tests as may be prudent and necessary in accordance with
Applicable Laws and Good Industry Practice, and the costs of such additional tests shall be
shared equally between the Concessionaire and the Authority:

Provided further that in case of failure in any test requiring repetition thereof, the cost of such
second or subsequent test shall be borne entirely by the Concessionaire.

Upon completion ot ali Tests set out in Schedule-1 or any other tests, as may be specified by
the Safety Comissioner, the Safety Commissioner shall prepare and submit to the GOl the
report setting out its observations (“Safety Commissioner’s Report™) in relation to such tests.
which were conducted by the Concessionaire,

Approval for entry of the Rail System lnte Commercial Sexrvice

Notwithstanding anything contained in this Agreement, the Rail System shall enter into
commercial service only upon receipt of sanction from the GOI, in accordance with Section 14

v 0071
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compliance with all requirements and conditions stated by the Safety Commissioner under the
Safety Commissioner’s Report.
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ARTICLE 19
MONITORING OF OPERATION AND MAINTENANCE

Monthly/ Daily status reports

During Operation Period, the Concessionaire shall, no later than 7 (seven) days after the close of
each month, furnish to the Authority and the [ndependent Engineer a monthly report stating in
reasonable detail the condition of the Rail System including its compliance or otherwise with the
Maintenance Requirements, Maintenance Manual, Maintenance Programme and Safety
Requirements, and shall promptly give such other relevant information as may be required by the
Independent Engineer. In particular, such report shall sepatately identify and state in reasonable
derail the defects and deficiencies that require rectification.

Reports of unusual occurrence

The Concessionaire shall, prior to the close of each day. send to the Authority, the Independent
Engineer and any other Government Instrumentality, as required under Applicable Law, by
facsimile or e-mail, a report stating accidents and unusual occurrences on the Rail System
telating to the safety and security of the Users and Rail System. A weekly and monthly
summary of such reports shall alse be sent within 3 (threc) days of the closing of each week
and month, as the case may be. For the purposes of this Clause 19.2, accidents and unusual
accurrences on the Rail System shal! include:

(a) death or injury to any person;
(b} broken or buckied rails;

{c) damaged or dislodged fixed equipment;

(d) cbstruction in opening/ closing of doors of a coach:
(e) failure of cab signaling for more than 5 (five) minutes:
() damage to or displacement of traction power conductor; or loss of traction power;

{g) any damage or obstruction on the track;

{h) cancellation of any scheduled Train ot loss of punctuality of Trains by more than 10
€ten} minutes in each case;

() disablement of any Train during operation;

1} communication failure affecting the running ol Trains;

(k) smoke or fire;

{N Hooding of tracks or any part of the Rail System; and

{m}  such other relevant information as may be reasonably required by the Authority or the

Independent Engineer or by any other Government Instrumentality under Applicable
Law.

: 0073
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