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CONCESSION AGREEMENT

THIS AGREEMENT is entered into on this the ]5 day of January, 2018
BETWEEN

1 THE FOOD CORPORATION OF INDIA, established under the Food Corporation Act
1964, represented by its Chairman and having its principal offices at 16-20,
Barakhamba Lane, New Delhi - 110001 (hereinafter referred to as the “Authority”
which expression shall, unless repugnant to the context or meaning thereof, include
its administrators, successors and assigns) of One Part;

AND

2 NCML KB PRIVATE LIMITED, a company incorporated under the provisions of the
Companies Act, 2013 and having its registered office at IFFCO TOWER-1, B- WING,
5TH FLOOR, PLOT NO.3, SECTOR-29, Gurgaon, Haryana, India- 122001, (hereinafter
referred to as the “Concessionaire” which expression shall, unless repugnant to the
context or meaning thereof, include its successors and permitted assigns and
substitutes) of the Other Part.

WHEREAS:

(A) The Authority had resolved to procure an integrated Storage Facility for storage of Food
Grains at two locations, each with a design storage capacity of 50,000 (fifty thousand) metric
tonnes, at ‘Kaimur’ and ‘Buxar’ in the state of Bihar in India on design, build, finance, operate
and transfer (“DBFOT”) basis in accordance with the terms and conditions set forth in this
Agreement.

(B) The Authority had accordingly invited proposals by its Request for Qualification No.
Silos/203/DEA/2016 dated 6™ December, 2016 (the “Request for Qualification” or “RFQ”) for
short listing of bidders for construction, operation and maintenance of the above referred
Storage Facility on DBFOT basis and had shortlisted certain bidders including, inter alia, the
selected bidder National Collateral Management Services Limited.

(C) The Authority had prescribed the technical and commercial terms and conditions, and invited
Bids (the “Request for Proposals” or “RFP”) dated April 11™ 2017 from the bidders shortlisted
pursuant to the RFQ for undertaking the Project.

(D) After evaluation of the Bids received, the Authority had accepted the Bid of the selected
bidder and issued its Letter of Award No. SILO/203/DEA/2016/Pt./453 dated 23/28.08.2017
(hereinafter called the “LOA”) to the selected bidder requiring, inter alia, the execution of
this Concession Agreement within 45 (forty-five) days of the date of issue thereof.

(E) The selected bidder has since promoted and incorporated the Concessionaire as a limited
liability company under the Companies Act 2013, and has requested the Authority to accept
the Concessionaire as the entity which shall undertake and perform the obligations and
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exercise the rights of the selected bidder under the LOA, including the obligation to enter into
this Concession Agreement pursuant to the LOA for executing the Project.

(F) By its letter dated 6" October, 2017 the Concessionaire has also joined in the said request of
the selected bidder to the Authority to accept it as the entity which shall undertake and
perform the obligations and exercise the rights of the selected bidder including the obligation
to enter into this Concession Agreement pursuant to the LOA. The Concessionaire has further
represented to the effect that it has been promoted by the selected bidder for the purposes
hereof.

(G) The Authority has agreed to the said request of the selected bidder and the Concessionaire,
and has accordingly agreed to enter into this Concession Agreement with the Concessionaire
for execution of the Project on DBFOT basis, subject to and on the terms and conditions set
forth hereinafter.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and agreements
set forth in this Concession Agreement, the receipt and sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, the Parties agree as follows:

ST BTG | o BEEM CHURBRA 000025
Kg1qfd | HIST ) Gent Manage Sh-
CRLTCNC (IR R € L BV VI

{8-20 4N 47 3 4 16-20 3. < Lane
TR e Dethl - 11000




ARTICLE 1
1. DEFINITIONS AND INTERPRETATION

1.1.Definitions

The words and expressions beginning with capital letters and defined in this Agreement
(including those in Article 42) shall, unless the context otherwise requires, have the
meaning ascribed thereto herein, and the words and expressions defined in the Schedules
and used therein shall have the meaning ascribed thereto in the Schedules.

1.2.Interpretation
1.2.1. In this Agreement, unless the context otherwise réquires,

(a) references to any legislation or any provision thereof shall include
amendment or re-enactment or consolidation of such legislation or any
provision thereof so far as such amendment or re-enactment or
consolidation applies or is capable of applying to any transaction entered
into hereunder;

(b) references to laws of India or Indian law or regulation having the force of
law shall include the laws, acts, ordinances, rules, regulations, bve laws or
notifications which have the force of law in the territory of India and as from
time to time may be amended, modified, supplemented, extended or re-
enacted;

(c) references to a “person” and words denoting a natural person shall be

construed as a reference to any individual, firm, company, corporation,

- society, trust, government, state or agency of a state or any association or

partnership (whether or not having separate legal personality) of two or
more of the above and shall include successors and assigns;

(d) the table of contents, headings or sub-headings in this Agreement are for
convenience of reference only and shall not be used in, and shall not affect,
the construction or interpretation of this Agreement;

(e) the words “include” and “including” are to be construed without limitation
and shall be deemed to be followed by “without limitation” or “but not
limited to” whether or not they are followed by such phrases;

(f) references to “construction” or “building” include, unless the context
otherwise requires, investigation, design, developing, engineering,
procurement, delivery, transportation, installation, processing, fabrication,
testing, commissioning and other activities incidental to the construction,
and “construct” or “build” shall be construed accordingly;

(g) references to “development” include, unless the context otherwise

H

requires, construction, renovation, refurbishing, augmentati = "ol
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gradation and other activities incidental thereto, and “develop” shall be
construed accordingly;

(h) any reference to any period of time shall mean a reference to that according
to Indian Standard Time;

(i) any reference to day shall mean a reference to a calendar day;

(j) references to a “business day” shall be construed as a reference to a day
(other than a Sunday) on which banks in Delhi are generally open for
business;

(k) any reference to month shall mean a reference to a calendar month as per
the Gregorian calendar;

() references to any date, period or Project Milestone shall mean and include
such date, period or Project Milestone as may be extended pursuant to this
Agreement;

(m)any reference to any period commencing “from” a specified day or date and
“till” or “until” a specified day or date shall include both such days or dates;
provided that if the last day of any period computed under this Agreement
is not a business day, then the period shall run until the end of the next
business day;

(n) the words importing singular shall include plural and vice versa;
{o) references to any gender shall include the other and the neutral gender;

(p) “lakh” means a hundred thousand (100,000) and “crore” means ten million
(10,000,000);

(q) “indebtedness” shall be construed so as to include any obligation (whether
incurred as principal or surety) for the payment or repayment of money,
whether present or future, actual or contingent;

(r) references to the “winding-up”, “dissolution”, “insolvency”, or
“reorganisation” of a company or corporation shall be construed so as to
include any equivalent or analogous proceedings under the law of the
jurisdiction in which such company or corporation is incorporated or any
jurisdiction in which such company or corporation carries on business
including the seeking of liquidation, winding-up, reorganisation, dissolution,
arrangement, protection or relief of debtors;

(s) save and except as otherwise provided in this Agreement, any reference, at
any time, to any agreement, deed, instrument, licence or document of any
description shall be construed as reference to that agreement, deed,
instrument, licence or other document as amended, varied, supplemented,
modified or suspended at the time of such reference; provided that this
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1.2.2.

1.2.3.

Sub-clause shall not operate so as to increase liabilities or obligations of the
Authority hereunder or pursuant hereto in any manner whatsoever;

(t) any agreement, consent, approval, authorisation, notice, communication,
information or report required under or pursuant to this Agreement from or
by any Party or the Independent Expert shall be valid and effective only if it
is in writing under the hand of a duly authorised representative of such
Party or the Independent Expert, as the case may be, in this behalf and not
otherwise;

(u) the Schedules and Recitals to this Agreement form an integral part of this
Agreement and will be in full force and effect as though they were expressly
set out in the body of this Agreement;

(v) references to Recitals, Articles, Clauses, Sub-clauses or Schedules in this
Agreement shall, except where the context otherwise requires, mean
references to Recitals, Articles, Clauses, Sub-clauses and Schedules of or to
this Agreement, and references to a Paragraph shall, subject to any contrary
indication, be construed as a reference to a paragraph of this Agreement or
of the Schedule in which such reference appears;

(w) the damages payable by either Party to the other of them, as set forth in
this Agreement, whether on per diem basis or otherwise, are mutually
agreed genuine pre-estimated loss and damage likely to be suffered and
incurred by the Party entitled to receive the same and are not by way of
penalty (the “Damages”); and

(x) time shall be of the essence in the performance of the Parties’ respective
obligations. If any time period specified herein is extended, such extended
time shall also be of the essence:

(y) capitalised terms used in the Agreement, but not defined herein, shall be
construed in accordance with Good Industry Practice

Unless expressly provided otherwise in this Agreement, any Documentation
required to be provided or furnished by the Concessionaire to the Authority and/or
the Independent Expert shall be provided free of cost and in three copies, and if the
Authority and/or the Independent Expert is required to return any such
Documentation with their comments and/or approval, they shall be entitled to
retain two copies thereof.

The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not apply

Any word or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning and, for these
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1.3.Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations
done to 2 (two) decimal places, with the third digit of 5 (five) or above being
rounded up and below 5 (five) being rc inded down.

1.4.Priority of agreements, clauses and schedules

1.4.1. This Agreement, and all other agreements and documents forming part of or
referred to in this Agreement are to be taken as mutually explanatory and, unless
otherwise expressly provided elsewhere in this Agreement, the priority of this
Agreement and other documents and agreements forming part hereof or referred
to herein shall, in the event of any conflict between them, be in the following order:

(a) this Agreement; and

(b) all other agreements and documents forming part hereof or referred to
herein;

i.e. the Agreement at (a) above shall prevail over the agreements and
documents at (b) above.

1.4.2. Subject to the provisions of Clause 1.4.1, in case of ambiguities or discrepancies
within this Agreement, the following shall apply:

(a) between two or more Clauses of this Agreement, the provisions of a specific
Clause ralevant tn the issue under consideratinn shall nrevail over thase in

other Clauses;

(b) between the Clauses of this Agreement and the Schedules, the Clauses shall
prevail and between Schedules and Annexes, the Schedules shall prevail;

(c) between any two Schedules, the Schedule relevant to the issue shall prevail;

(d) between the written description on the Drawings and the Specifications and
Standards, the latter shall prevail;

(e) between the dimension scaled from the Drawing and its specific written
dimension, the latter shall prevail; and

(f) between any value written in numerals and that in words, the latter shall
prevail.
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ARTICLE 2
2. SCOPE OF THE PROJECT

2.1.Scope of the Project

The scope of the Project (the “Scope of the Project”) shail mean and include, during the
Concession Period:

(a) Identification and procurement of land parcel for the Project and transfer of
the same to the Authority, in accordance with the provisions of this Agreement

(b) design, finance, and construction of the Storage Facility on the Site set forth in
Schedule A and as specified in Schedule B together with provision of Project
Facilities as specified in Schedule C, and in conformity with the Specifications
and Standards set forth in Schedule D;

(c) operation and maintenance of the Storage Facility in accordance with the
provisions of this Agreement; and

(d) performance and fulfilment of all other obligations of the Concessionaire in
accordance with the provisions of this Agreement and matters incidental
thereto or necessary for the performance of any or all of the obligations of the
Concessionaire under this Agreement.

(e) storage and preservation of Food Grains, including provision of Storage
Services, in accordance with the provisions of this Agreement.
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ARTICLE 3
3. GRANT OF CONCESSION

3.1.The Concession

3.1.1.

3.1.2.

Subject to and in accordance with the provisions of this Agreement, the Applicable
Laws and the Applicable Permits, the Authority hereby grants to the Concessionaire
the Concession set forth herein including the exclusive right, licence and authority
to construct, operate and maintain the Project (the “Concession”) for a period of
31.5 years (Thirty One years and six months) commencing from the Appointed
Date, and the Concessionaire hereby accepts the Concession and agrees to
implement the Project subject to and in accordance with the terms and conditions
set forth herein.

Subject to and in accordance with the provisions of this Agreement, the Concession
hereby granted shall oblige or entitle (as the case may be) the Concessionaire to:

i. access and licence to the Site for the purpose of and to the extent conferred
by the provisions cf this Agreement;

ii.  design, finance and construct the Storage Facility

ili.  manage, operate and maintain the Storage Facility in accordance with the
terms of this Agreement;

iv. receive payments from the Authority in respect of the Storage Services;

v. perform and fulfil all of the Concessionaire’s obligations under and in
accordance with this Agreement; —

vi. bear and pay all costs, expenses and charges in connection with or
incidental to the performance of the obligations of the Concessionaire under
this Agreement; and

vii. . neither assign, transfer or sublet or create any lien or Encumbrance on this
“Agreement, or the Concession hereby granted or on the whole or any part
of the Storage Facility nor transfer, lease or part possession thereof, save
and except as expressly permitted by this Agreement or the Substitution
Agreement.

3.2.Release of Capacity

321

Storage Capacity shall be deemed to be earmarked and reserved for exclusive
utilization by the Authority, and the Concessionaire shall be entitled to receive
payment of Fixed Storage Charges for Availability thereof in accordance with the
provision of this Agreement

I
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3.2.2.

In the event that any part of the Storage Capacity is released or de-reserved with
mutual consent, the same shall be deemed to be unutilized capacity (“the
Unutilized Capacity”); The Concessionaire may, subject to the provisions of this
Agreement, let out the Unutilized Capacity for storage of Food Grains belonging to
third parties; provided that the revenues from use of Unutilized Capacity hereunder
shall be subject to payment of Revenue Share under and in accordance with the
provisions of Clause 3.2.4 and 3.2.5

3.2.3. Subject to the provisions of Clause 3.2.1 the Parties expressly acknowledge and

3.2.4.

3.2.5.

3.3.5

agree that the Authority may utilize, or cause to be utilized, the Storage Capacity for
storage of Food Grains owned by any other public or private entity; provided,
however, that the Authority shall at all times be responsible and liable for
discharging all its obligations under this Agreement, including the payment of
Storage and Handling Charges.

The Concessionaire shall pay to the Authority, 40% (forty per cent) of the revenues
accruing from all charges including proceeds of any rentals, deposits, capital
receipts or insurance claims, received in each month for and in respect of the
Unutilized Capacity (the “Revenue Share from Unutilized Capacity). The Parties
agree that Revenue Share from Unutilised Capacity payable for any month shall be
set off against the Storage and Handling Charges payable by the Authority for that
month.

In the event of any dispute relating to Revenue Share from Unutilised Capacity, the
Dispute Resolution Procedure shall apply.

Substitution of the Authority

The Parties expressly agree that the Authority may, in pursuance of any re-
organization or restructuring undertaken in pursuance of the Applicable Laws,
substitute itself by any other public entity having the capacity to undertake and
discharge the duties and obligations of the Authority and upon such substitution, all
the functions, rights and obligations of the Authority under this Agreement shall be
deemed to be transferred to the substituted entity in accordance with and subject
to the Applicable Laws; provided, however, that, prior to any substitution
hereunder, the Parties shall, on a best endeavor basis, make such arrangements
and enter into such further agreements as may be necessary for performance of
their respective obligations hereunder, including the rights and obligations arising
out of the provisions of Clause 25.8.
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ARTICLE 4
4. CONDITIONS PRECEDENT

4.1.Conditions Precedent

4.1.1. Save and except as expressly provided in Articles 4, 9, 10, 22, 29, 39 and 41 or
unless the context otherwise requires, the respective rights and obligations of the
Parties under this Agreement shall be subject to the satisfaction in full of the
conditions precedent specified in this Clause 4.1 (the “Conditions Precedent”).

4.1.2. The Concessionaire may, upon providing the Performance Security to the Authority
in accordance with Article 9, at any time after 120 (one hundred and twenty) days
from the date of this Agreement or on an earlier day acceptable to the Authority,
by notice require the Authority to satisfy any or all of the Conditicns Precedent set
forth in this Clause 4.1.2 within a period of 30 (thirty) days of the notice, or such
longer period not exceeding 60 (sixty) days as may be specified therein, and the
Conditions Precedent required to be satisfied by the Authority shall be deemed to
have been fulfilled when the Authority shall have:

a) provided consideration in one instalment to the Concessionaire against
provision of land parcel for the Site in accordance with provisions of Clause

ERV IV

b) granted the Concessionaire the licence to the Project Site in accordance
with Clause 10.3.2

c) executed and procured execution of the Escrow Agreement in accordance
with the provisions of Clause 26.1

4.1.3. The Conditions Precedent required to be satisfied by the Concessionaire prior to
the Appointed Date shall be deemed to have been fulfilled when the
Concessionaire shall have:

(a) provided Performance Security to the Authority;
(b) executed and procured execution of the Escrow Agreement;
(c) executed and procured execution of the Substitution Agreement;

(d) procured all the Applicable Permits specified in Schedule W unconditionally
or if subject to conditions, then all such conditions required to be fulfilled by
the date specified therein shall have been satisfied in full and such Applicable
Permits are in full force and effect;

(e) executed the Financing Agreements and delivered to the Authority 3 (three)
true copies thereof, duly attested by a Director of the Concessionaire;
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4.14.

4.1.5.

(f) delivered to the Authority 3 (three) true copies of the Financial Package and
the Financial Model, duly attested by a Director of the Concessionaire, along
with 3 (three) soft copies of the Financial Model in MS Excel version or any
substitute thereof, which is acceptable to the Senior Lenders;

(g) delivered to the Authority from the existing promoter/selected bidders their
respective confirmation, in original, of the correctness of their
representations and warranties set-forth in Sub clauses (k), (1) and (m) of
clause 7.1 of this Agreement;

(h) delivered to the Authority a legal opinion from the legal counsel of the
Concessionaire with respect to the authority of the Concessionaire to enter
into this Agreement and the enforceability of the provisions thereof; and

(i) transferred the ownership title of the Site in accordance with provisions of
Clause 10.2;

Provided that upon request in writing by the Concessionaire, the Authority may, in
its discretion, waive any of the Conditions Precedent set forth in this Clause 4.1.3.
For the avoidance of doubt, the Authority may, in its sole discretion, grant any
waiver hereunder with such conditions as it may deem fit.

Each Party shall make all reasonable endeavours to satisfy the Conditions
Precedent within the time stipulated and shall provide the other Party with such
reasonable cooperation as may be required to assist that Party in satisfying the
Conditions Precedent for which that Party is responsible.

The Parties shall notify each other in writing at least once a month on the progress
made in satisfying the Conditions Precedent. Each Party shall promptly inform the
other Party when any Condition Precedent for which it is responsible has been
satisfied.

4.2.Damages for delay by the Authority

In the event that (i) the Authority does not procure fulfilment of any or all of the
Conditions Precedent set forth in Clause 4.1.2 within the period specified in respect
thereof, and (ii) the delay has not occurred as a result of breach of this Agreement
by the Concessionaire or due to Force Majeure, the Authority shall pay to the
Concessionaire Damages in an amount calculated at the rate of 0.1% (zero point
one per cent) of the Performance Security for each day’s delay until the fulfilment
of such Conditions Precedent, subject to a maximum of 20% (twenty percent) of the
Performance Security.

4.3.Damages for delay by the Concessionaire
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In the event that (i) the Concessionaire does not procure fulfilment of any or all of the
Conditions Precedent set forth in Clause 4.1.3 within a period of 180 (one hundred
and eighty) days from the date of this Agreement, and (ii) the delay has not occurred
as a result of failure to fulfil the obligations under Clause 4.1.2 or other breach of this
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4.4,

44.1.

4.4.2,

Agreement by the Authority, or due to Force Majeure, the Concessionaire shall pay to
the Authority Damages in an amount calculated at the rate of 0.2 % (zero point two
per cent) of the Performance Security for each day’s delay until the fulfilment of such
Conditions Precedent, subject to a maximum of 20% (twenty percent) of the
Performance Security.

Termination of this Agreement for non-fulfilment of Conditions
Precedent by the Authority

If the Conditions Precedent set forth above in Clause 4.1.2 have not been satisfied
by the Authority on or before the expiry of 60 (Sixty) days from the date of receipt
of notice from the concessionaire as per Clause 4.1.2 and the Concessionaire has
not extended the said period or waived, fully or partially, such conditions, then the
Concessionaire may, notwithstanding anything to the contrary contained in this
Agreement, terminate this Agreement.

In case of Termination on account of non-fulfilment of Conditions Precedent by the
Authority, if the land title for the identified project site had been transferred by the
Concessionaire to the Authority in accordance with clause 10.2.3, then the land
transfer shall be reversed by the Authority in favour of the Concessionaire along
with return of any consideration paid by the Authority to the Concessionaire for
such transfer of land. Any expenses / taxes / fees for such transfer of land shall be
borne by the Authonty.
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ARTICLE 5
5. OBLIGATIONS OF THE CONCESSIONAIRE

5.1.0bligations of the Concessionaire

S.1.1.

5.1.2

3.1.3.

5.14.

5.1.5.

S.1.6.
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Subject to and on the terms and conditions of this Agreement, the Concessionaire
shall, at its own cost and expense, procure finance for and undertake the design,
engineering, procurement, construction, operation and maintenance of the Storage
Facility and observe, fulfil, comply with and perform all its obligations set out in this
Agreement or arising hereunder.

The Concessionaire shall comply with all Applicable Laws and Applicable Permits
(including renewals as required) in the performance of its obligations under this
Agreement.

Subject to the provisions of Clauses 5.1.1 and 5.1.2, the Concessionaire shall
discharge its obligations in accordance with Good Industry Practice and as a
reasonable and prudent person.

Subject to the provisions of Clause 3.2.1, the Concessionaire shall provide the
Storage Facility for the exclusive use of the Authority or its assignees for storage of
Food Grain and provide handling and related services to the Authority or its
assignees, as per the terms laid down herein against payment of Storage and
Handling Charges, as the only charges payable as per terms of this Agreement for
the Storage Services.

The Concessionaire shall design, construct, operate and maintain the Storage
Facility in accordance with the Specifications and Standards and the Maintenance
Requirements, such that its Availability is not less than 98% (ninety eight per cent)
of the Storage Capacity during any Accounting Year of the Concession Period (the
“Normative Availability”). For the avoidance of doubt and by way of illustration,
the Normative Availability for a designed Storage Capacity of 10,000 (ten thousand)
MT shall be 9, 800 (nine thousand and eight hundred) MT for an Accounting Year
and where the context so requires, the Normative Availability for any month shall
also be an average Availability of 9,800 (nine thousand and eight hundred) MT for
that month.

Explanation:

Availability of the Storage Capacity shall mean, the capacity available for storage of
Food Grains in Silos, expressed as a percentage of the aggregate designed Storage
Capacity (the “Availability”) and shall include any deemed Availability in
accordance with the provisions of this Agreement. For the avoidance of doubt, any
Storage Capacity which is being utilised for storage of Food Grains shall be included
in the computation of Availability.

The Concessionaire shall, at its own cost and expense, in addition to and not in
derogation of its obligations elsewhere set out in this Agreement:
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a. make, or cause to be made, necessary applications to the relevant
Government Instrumentalities with such particulars and details as may be
required for obtaining Applicable Permits (other than those set forth in
Clause 4.1.2, and obtain and keep in force and effect such Applicable
Permits in conformity with the Applicable Laws;

b. procure, as required, the appropriate proprietary rights, licences,
agreements and permissions for materials, methods, processes and systems
used or incorporated into the Storage Facility;

c. perform and fulfil its obligations under the Financing Agreements;

d. make reasonable efforts to maintain harmony and good industrial relations
among the personnel employed by it or its Contractors in connection with
the performance of its obligations under this Agreement;

e. ensure and procure that its Contractors comply with all Applicable Permits
and Applicable Laws in the performance by them of any of the
Concessionaire’s obligations under this Agreement;

f. not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

g. support, cocperate with and facilitate the Authority in the implementation
and operation of the Project in accordance with the provisions of this
Agreement; and

h. transfer the Project Assets to the Authority upon Termination of this
Agreement

5.2.0bligations relating to Project Agreements

5.2.1. It is expressly agreed that the Concessionaire shall, at all times, be responsible and
liable for all its obligations under this Agreement notwithstanding anything
contained in the Project Agreements or any other agreement, and no default under
any Project Agreement or agreement shall excuse the Concessionaire from its
obligations or liability hereunder.

5.2.2. The Concessionaire shall submit to the Authority the drafts of all Project
Agreements, or any amendments or replacements thereto, for its review and
comments, and the Authority shall have the right but not the obligation to
undertake such review and provide its comments, if any, to the Concessionaire
within 15 (fifteen) days of the receipt of such drafts. Within 7 (seven) days of
execution of any Project Agreement or amendment thereto, the Concessionaire

shall submit to the Authority a true copy thereof, duly attested by a Director of the

Concessionaire, for its record. For the avoidance of doubt, it is agreed that the
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5.2.3.

5.2.4.

5.2.5.
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terms of this Agreement. It is further agreed that no review and/or observation of
the Authority and/or its failure to review and/or convey its observations on any
document shall relieve the Concessionaire of its obligations and liabilities under this
Agreement in any manner nor shall the Authority be liable for the same in any
manner whatsoever.

The Concessionaire shall not make any addition, replacement or amendments to
any of the Financing Agreements without the prior written consent of the
Authority. If such addition, replacement or amendment has, or may have, the effect
of imposing or increasing any financial liability or obligation on the Authority, and in
the event that any replacement or amendment is made without such consent, the
Concessionaire shall not enforce such replacement or amendment nor permit
enforcement thereof against the Authority. For the avoidance of doubt, the
Authority acknowledges and agrees that it shall not unreasonably withhold its
consent for restructuring or rescheduling of the debt of the Concessionaire.

The Concessionaire shall procure that each of the Project Agreements contains
provisions that entitle the Authority to step into such agreement, in its sole
discretion, in substitution of the Concessionaire in the event of Termination or
Suspension (the “Covenant”). For the avoidance of doubt, it is expressly agreed
that in the event the Authority does not exercise such rights of substitution within a
period not exceeding 90 (ninety) days from the Transfer Date, the Project
Agreements shall be deemed to cease to be in force and effect on the Transfer Date
without any liability whatsoever on the Authority and the Covenant shall expressly
provide for such eventuality. The Concessionaire expressly agrees to include the
Covenant in all its Project Agreements and undertakes that it shall, in respect of
each of the Project Agreements, procure and deliver to the Authority an
acknowledgment and undertaking, in a form acceptable to the Authority, from the
counter party(ies) of each of the Project Agreements, where under such counter
party(ies) shall acknowledge and accept the Covenant and undertake to be bound
by the same and not to seek any relief or remedy whatsoever from the Authority in
the event of Termination or Suspension.

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an O&M
Contractor and execution of the O&M Contract shall be subject to the prior
approval of the Authority from national security and public interest perspective, the
decision of the Authority in this behalf being final, conclusive and binding on the
Concessionaire, and undertakes that it shall not give effect to any such selection or
contract without prior approval of the Authority. For the avoidance of doubt, it is
expressly agreed that approval of the Authority hereunder shall be limited to
national security and public interest perspective, and the Authority shall endeavour
to convey its decision thereon expeditiously. It is also agreed that the Authority
shall not be liable in any manner on account of grant or otherwise of such approval
and that such approval or denial thereof shall not in any manner absolve the
Concessionaire or its Contractors from any liability or obligation under this
Agreement.
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5.3.0bligations relating to Change in Ownership

5.3.1. The Concessionaire shall not undertake or permit any Change in Ownership, except
with the prior approval of the Authority.

5.3.2.

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

(i)

(ii)

all acquisitions of Equity by an acquirer, either by himself or with any person
acting in concert, directly or indirectly, including by transfer of the direct or
indirect legal or beneficial ownership or control of any Equity, in aggregate
of not less than 15% (fifteen per cent) of the total Equity of the
Concessionaire; or

acquisition of any control directly or indirectly of the board of directors of
the Concessionaire by any person either by himself or together with any
person or persons acting in concert with him shall constitute a Change in
Ownership requiring prior approval of the Authority from national security
and public interest perspective, the decision of the Authority in this behalf
being final, conclusive and binding on the Concessionaire, and undertakes
that it shall not give effect to any such acquisition of Equity or control of the
board of directors of the Concessionaire without such prior approval of the
Authority. For the avoidance of doubt, it is expressly agreed that approval of
the Authority hereunder shall be limited to national security and public
interest perspective, and the Authority shall endeavour to convey its
decision thereon expeditiously. It is also agreed that the Authority shall not
be liable in any manner on account of grant or otherwise of such approval
and that such approval or denial thereof shall not in any manner absolve the
Concessionaire from any liability or obligation under this Agreement.

For the purposes of this Clause 5.3.2:

(a)

(b)

the expression “acquirer”, “control” and “person acting in concert” shall
have the meaning ascribed thereto in the Securities and Exchange Board of
India (Substantial Acquisition of Shares and Takeover) Regulations, 1997 or
any statutory re-enactment thereof as in force as on the date of acquisition
of Equity, or the control of the board of directors, as the case may be, of the
Concessionaire;

the indirect transfer or control of legal or beneficial ownership of Equity
shall mean transfer of the direct or indirect beneficial ownership or control
of any company or companies whether in India or abroad which results in
the acquirer acquiring control over the shares or voting rights of shares of
the Concessionaire; and

power to appoint, whether by contract or by virtue of control or acquisition
of shares of any company holding directly or through one or more
companies (whether situated in India or abroad) the Equity of the
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Concessionaire, not less than half of the directors on the Board of Directors
of the Concessionaire or of any company, directly or indirectly whether
situated in India or abroad, having ultimate control of not less than 15%
(fifteen per cent) of the Equity of the Concessionaire shall constitute
acquisition of control, directly or indirectly, of the Board of Directors of the
Concessionaire.

5.4.Employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment of
foreign personnel by the Concessionaire and/or its contractors and their sub-
contractors shall be subject to grant of requisite regulatory permits and approvals
including employment/residential visas and work permits, if any required, and the
obligation to apply for and obtain the same shall and will always be of the
Concessionaire and, notwithstanding anything to the contrary contained in this
Agreement, refusal of or inability to obtain any such permits and approvals by the
Concessionaire or any of its contractors or sub-contractors shall not constitute
Force Majeure Event, and shall not in any manner excuse the Concessionaire from
the performance and discharge of its obligations and liabilities under this
Agreement.

5.5.Employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the
performance of its obligations under this Agreement are at all times properly
trained for their respective functions.

5.6.Sole purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the rights
and observing and performing its obligations and liabilities under this Agreement,
the Concessionaire or any of its subsidiaries shall not, except with the previous
written consent of the Authority, be or become directly or indirectly engaged,
concerned or interested in any business other than as envisaged herein.

5.7.Branding of Storage Facility

The Storage Facility or any part thereof shall not be branded in any manner to
advertise, display or reflect the name or identity of the Concessionaire or its
shareholders. The Concessionaire undertakes that it shall not, in any manner, use
the name or identity of the Storage Facility to advertise or display its own identity,
brand equity or business interests, including those of its shareholders, save and
except as may be necessary in the normal course of business. For the avoidance of
doubt, it is agreed that the Concessionaire may display its own name at a spot
where other public notices are displayed. It is further agreed that the Storage

Facility shall be known, promoted, displayed and advertised by the name
Of*******.
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5.8.0bligations regarding taxes

The Concessionaire shall pay, at all times during the subsistence of this agreement,
all Taxes, levies, duties, cesses and all other statutory charges payable in respect of
the Storage Facility, provided, however, that all payments made with respect to
service tax, value added tax, general sales tax or goods and services tax (GST), if
any, levied on or in respect of the Storage Services shall be reimbursed by the
Authority upon receipt of particulars thereof.

5.9.0bligations related to storage operations

The concessionaire shall at all times operate the Storage Facility in accordance with
Applicable Laws, Good Industry Practice and the provisions of this Agreement

- 5.10. Liability for Personnel

5.10.1. The Concessionaire shall be solely responsible for complying with all statutory
responsibilities and liabilities in respect of the personnel engaged by him and liable
for obtaining all mandatory registrations and deposit of contributions under various
enactments. If, on account of default of the Concessionaire, the Authority is
compelled to make any payments/contributions or discharge any
responsibility/liability of the Concessionaire, the Authority shall be entitled to
recover and/or set off such amounts/expenses incurred from the amounts due to
the Concessionaire without prejudice to the right of the Authority to initiate
appropriate legal proceedings for recovery of such amounts. The Concessionaire
shall indemnify the Authority against all claims whatsoever arising out of his default

in respect of the personnel engaged by him under any Statute/Law in force.

5.10.2. The Concessionaire shall maintain and submit all records & returns prescribed
under all the Applicable Law to the designated Authorities within the prescribed
time limit and also to the Authority’s Representative or any officer acting on its
behalf whenever demanded.

5.10.3. The Agreement as entered into between the Authority and the Concessionaire shall
in no way nullify, reduce, mitigate or absolve the parties of any responsibility,
obligation or liability that may devolve upon them under any statutory/mandatory
provisions prevailing in India. Liabilities of the Concessionaire in respect of
obligatory laws remain unaffected and Concessionaire shall remain responsible for
settlement of claims, if any, of third parties who may suffer damages either due to
the fault of the Concessionaire or its employees and Associates.

5.10.4. All persons employed by the Concessionaire shall be engaged by him as his own
employees/workers in all respects and all rights and liabilities under the Indian
Factories Act, the Employees Compensation Act, Employees Provident Fund &
Miscellaneous Provisions Act (EPF & MP Act), industrial Disputes Act, Employees
State Insurance Act, Contract Labour (R&A) Act and under all other applicable
nactments in India in respect of all such personnel shall exclugively be that of the
ncessionaire. The Concessionaire shall be bound to mdemnlfy Authorlty against
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all the claims whatsoever in respect of his personnel under the Employees
Compensation Act, 1923 or any statutory modification thereof or otherwise for or
in respect of any damage or compensation payable in consequence of any accident
or injury sustained by any workmen or other person whether in employment of the
Concessionaire or not.

5.10.5. The provisions indicated above are not comprehensive; the Concessionaire shall
ensure compliance of all statutory/mandatory provisions under all the Applicable
Laws, rules & regulations made by the State Government/Central Government from
time to time pertaining to the contract, including all labour laws and all the laws as
applicable.

5.11. Furnishing of Information

Unless otherwise expressly provided in this Agreement any Documentation
required to be provided or furnished by the Concessionaire to the Authority
and/or the Independent Expert shall be provided free of cost and in three copies
and in the event the Authority and/or the Independent Expert are required to
raturn any such Documentation with their comments and/or approval, they shall be
entitled to retain two copies thereof.
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ARTICLE 6
6. OBLIGATIONS OF THE AUTHORITY

6.1.0bligations of the Authority

6.1.1. The Authority shall, at its own cost and expense undertaken, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

6.1.2. The Authority agrees to provide support to the Concessionaire and undertakes to
-~ observe, comply with and perform, subject to and in accordance with the
provisions of this Agreement and the Applicable Laws, the following:

a. upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable support
and assistance to the Concessionaire in procuring Applicable Permits required
from any Government Instrumentality for implementation and operation of
the Project;

b. procure that no barriers are erected or placed on or about the Storage Facility
by any Government Instrumentality or persons claiming through or under it,
except for reasons of Emergency, national security, law and order or collection
of inter-state taxes;

c. assist the Concessionaire in procuring police assistance for removal of
trespassers and security on or at the Storage Facility;

d. not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

e. support, cooperate with and facilitate the Concessionaire in the
implementation and operation of the Project in accordance with the provisions
of this Agreement; and

f. upon written request from the Concessionaire and subject to the provisions of
Clause 5.4, provide reasonable assistance to the Concessionaire and any
expatriate personnel of the Concessionaire or its Contractors to obtain
applicable visas and work permits for the purposes of discharge by the
Concessionaire or its Contractors their obligations under this Agreement and
the Project Agreements.

g. ensure timely release of Storage and Handling Charges to the Concessionaire
on performance of the obligation as provided herein;

6.2.0bligations related to consideration for transfer of land

The Authority shall, upon transfer of land by the Concessionaire under Clause
.2.3, pay consideration in one instalment as per the provision of Clause 10.2.4.
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6.3.0bligations of the Authority during the Operation Period,

Authority shall arrange at its own cost/expense for transport/movement of Food
Grains to and from Storage Facility and the Authority shall allow reasonable time
notices to the Concessionaire in order to facilitate such movements. Operational
guidelines to be followed by the Authority in respect of movement of Food Grains
are provided in Schedule V.

6.4.0bligations relating to refinancing

Upon request made by the Concessionaire to this effect, the Authority shall, in
conformity with any regulations or guidelines that may be notified by the
Government or the Reserve Bank of India, as the case may be, permit and enable
the Concessionaire to secure refinancing, in whole or in part, of the Debt Due on
such terms as may be agreed upon between the Concessionaire and the entity
providing such refinancing; provided, however, that the refinancing hereunder shall
always be subject to the prior consent of the Authority, which consent shall not be
unreasonably withheld. For the avoidance of doubt, the tenure of debt refinanced
hereunder may be determined mutually between the Senior Lenders and the
Concessionaire, but the repayment thereof shall be completed no later than 1 (one)
year prior to expiry of the Concession Period
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ARTICLE 7
7. REPRESENTATIONS AND WARRANTIES

7.1.Representations and warranties of the Concessionaire

The Concessionaire represents and warrants to the Authority that:

a.

it is duly organised and validly existing under the laws of India, and has full
power and authority to execute and perform its obligations under this
Agreement and to carry out the transactions contemplated hereby;

it has taken all necessary corporate and other actions under Applicable Laws to
authorise the execution and delivery of this Agreement and to validly exercise
its rights and perform its obligations under this Agreement;

it has the financial standing and capacity to undertake the Project in accordance
with the terms of this Agreement;

this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with the terms hereof, and its obligations under this
Agreement will be legally valid, binding and enforceable obligations against it in
accordance with the terms hereot;

it is subject to the laws of India, and hereby expressly and irrevocably waives
any immunity in any jurisdiction in respect of this Agreement or matters arising
thereunder including any obligation, liability or responsibility hereunder;

the information furnished in the Bid and as updated on or before the date of
this Agreement is true and accurate in all respects as on the date of this
Agreement;

the execution, delivery and performance of this Agreement will not conflict
with, result in the breach of, constitute a default under, or accelerate
performance required by any of the terms of its Memorandum and Articles of
Association or any Applicable Laws or any covenant, contract, agreement,
arrangement, understanding, decree or order to which it is a party or by which
it or any of its properties or assets is bound or affected;

there are no actions, suits, proceedings, or investigations pending or, to its
knowledge, threatened against it at law or in equity before any court or before
any other judicial, quasi-judicial or other authority, the outcome of which may
result in the breach of this Agreement or which individually or in the aggregate
may result in any material impairment of its ability to perform any of its
obligations under this Agreement;

|t has no knowledge of any wolatnon or default with respect to any order, writ,
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Government Instrumentality which may result in any material adverse effect on
its ability to perform its obligations under this Agreement and no fact or
circumstance exists which may give rise to such proceedings that would
adversely affect the performance of its obligations under this Agreement;

it has complied with Applicable Laws in all material respects and has not been
subject to any fines, penalties, injunctive relief or any other civil or criminal
liabilities which in the aggregate have or may have a material adverse effect on
its ability to perform its obligations under this Agreement;

it shall at no time undertake or permit any Change in Ownership except in
accordance with the provisions of Clause 5.3 and that the selected bidder,
together with its/ their Associates, hold not less than 33% (thirty three percent)
of its issued and paid up Equity as on the date of this Agreement;

Provided further that any such request made under Clause 7.1(k) and / or Article 42, at the
option of the authority, may be required to be accompanied by a suitable no objection
letter from lenders,
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the selected bidder and its/their Associates have the financial standing and
resources to fund the required Equity and to raise the debt necessary for
undertaking and implementing the Project in accordance with this Agreement;

. the selected bidder is duly organised and validly existing under the laws of the

jurisdiction of its incorporation, and has requested the Authority to enter into
this Agreement with the Concessionaire pursuant to the Letter of Award, and
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in this Agreement;

all its rights and interests in the Storage Facility shall pass to and vest in the
Authority on the Transfer Date free and clear of all liens, claims and
Encumbrances, without any further act or deed on its part or that of the
Authority, and that none of the Project Assets shall be acquired by it, subject to
any agreement under which a security interest or other lien or Encumbrance is
retained by any person, save and except as expressly provided in this
Agreement;

no representation or warranty by it contained herein or in any other document
furnished by it to the Authority or to any Government Instrumentality in
relation to Applicable Permits contains or will contain any untrue or misleading
statement of material fact or omits or will omit to state a material fact
necessary to make such representation or warranty not misleading;

no sums, in cash or kind, have been paid or will be paid, by it or on its behalf, to
any person by way of fees, commission or otherwise for securing the
Concession or entering into this Agreement or for influencing or attempting to
influence any officer or employee of the Authority in connection therewith; and
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q.

all information provided by the selected bidder in response to the Request for
Qualification and Request for Proposals or otherwise, is to the best of its
knowledge and belief, true and accurate in all material respects

7.2.Representations and warranties of the Authority

The Authority represents and warrants to the Concessionaire that:

d.

f.

g.

it has full power and authority to execute, deliver and perform its obligations
under this Agreement and to carry out the transactions contemplated herein
and that it has taken all actions necessary to execute this Agreement, exercise
its rights and perform its obligations, under this Agreement;

it has taken all necessary actions under the Applicable Laws to authorise the
execution, delivery and performance of this Agreement;

it has the financial standing and capacity to perform its obligations under this
Agreement;

this Agreement constitutes a legal, valid and binding obligation enforceable
against it in accordance with the terms hereof;

it has no knowledge of any violation or default with respect to any order, writ,
injunction or any decree of any court or any legally binding order of any
Government Instrumentality which may result in any material adverse effect on
the Authority’s ability to perform its obligations under this Agreement;

it has complied with Applicable Laws in all material respects;

It has good and valid right to the Site, and has power and authority to grant a

licence in respect thereto to the Concessionaire

7.3. Disclosure

In the event that any occurrence or circumstance comes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of the same. Such
notification shall not have the effect of remedying any breach of the representation
or warranty that has been found to be untrue or incorrect nor shall it adversely
affect or waive any right, remedy or obligation of either Party under this
Agreement.
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ARTICLE 8
8. DISCLAIMER

8.1.Disclaimer

8.1.1.

8.1.2.

8.1.3.

8.14.

8.1.5.

e ) =

The Concessionaire acknowledges that prior to the execution of this Agreement,
the Concessionaire has, after a complete and careful examination, made an
independent evaluation of the Request for Qualification, Request for Proposals,
Scope of the Project, Specifications and Standards, Site, existing structures, local
conditions, physical qualities of ground, subsoil and geology, and all information
provided by the Authority or obtained, procured or gathered otherwise, and has
determined to its satisfaction the accuracy or otherwise thereof and the nature and
extent of difficulties, risks and hazards as are likely to arise or may be faced by it in
the course of performance of its obligations hereunder. The Authority makes no
representation whatsoever, express, implicit or otherwise, regarding the accuracy,
adequacy, correctness, reliability and/or completeness of any assessment,
assumptions, statement or information provided by it and the Concessionaire
confirms that it shall have no claim whatsoever against the Authority in this regard.

The Concessionaire acknowledges and hereby accepts the risk of inadequacy,
mistake or error in or relating to any of the matters set forth in Clause 8.1.1 above
and hereby acknowledges and agrees that the Authority shall not be liable for the
same in any manner whatsoever to the Concessionaire, and their Associates or any
person claiming through or under any of them.

The Parties agree that any mistake or error in or relating tc any ot the matters set
forth in Clause 8.1.1 above shall not vitiate this Agreement, or render it voidable.

in the event that either Party becomes aware of any mistake or error relating to any
of the matters set forth in Clause 8.1.1 above, that Party shall immediately notify
the other Party, specifying the mistake or error; provided, however, that a failure
on part of the Authority to give any notice pursuant to this Clause 8.1.4 shall not
prejudice the disclaimer of the Authority contained in Clause 8.1.1 and shall not in
any manner shift to the Authority any risks assumed by the Concessionaire
pursuant to this Agreement.

Except as otherwise provided in this Agreement, all risks relating to the Project shall
be borne by the Concessionaire and the Authority shall not be liable in any manner
for such risks or the consequences thereof.

T B /A@ﬁi CHHABRA
HRIHEHd { 415001 ) | Gend. Manager (Stio)
_wieh @ fr, e [ FCIHars.,

0 FrTERT S /1620 B, 27




Part Il
Development and Operations

000050 M CHHABRA

a‘«rh G, Manager (1)

“:“f"rf: E——LL
fr ﬂ TrE @ (1620 B7K. Lan®
'} tew Deni - 1T

: BT 1‘, 110007



ARTICLE 9
9. PERFORMANCE SECURITY

9.1. Performance Security

9.1.1.

9.1.2.

The Concessionaire shall, for the performance of its obligations hereunder during
the Concession Period, provide to the Authority no later than 180 (one hundred
and eighty) days from the date of this Agreement, an irrevocable and unconditional
guarantee from a Bank for a sum equivalent to Rs.3.26 crore (Rupees Three crore
Twenty Six Lakhs only) in the form set forth in Schedule M (the “Performance
Security”). Until such time the Performance Security is provided by the
Concessionaire pursuant hereto and the same comes into effect, the Bid Security
shall remain in force and effect, and upon such provision of the Performance
Security pursuant hereto, the Authority shall release the Bid Security to the
Concessionaire.

Notwithstanding anything to the contrary contained in this Agreement, in the event
Performance Security is not provided by the Concessionaire within a period of 180
(one hundred and eighty) days from the date of this Agreement, the Authority may
encash the Bid Security and appropriate the proceeds thereof as Damages, and
thereupon all rights, privileges, claims and entitlements of the Concessionaire
under or arising out of this Agreement shall be deemed to have been waived by,
and to have ceased with the concurrence of the Concessionaire, and this
Agreement shall be deemed to have been terminated by mutual agreement of the
Parties.

9.2.Appropriation of Performance Security

Upon occurrence of a Concessionaire Default or failure to meet any Condition
Precedent, the Authority shall, without prejudice to its other rights and remedies
hereunder or in law, be entitled to encash and appropriate the relevant amounts
from the Performance Security as Damages for such Concessionaire Default or
failure to meet any Condition Precedent. Upon such encashment and appropriation
from the Performance Security, the Concessionaire shall, within 30 (thirty) days
thereof, replenish, in case of partial appropriation, to its original level the
Performance Security, and in case of appropriation of the entire Performance
Security provide a fresh Performance Security, as the case may be, and the

-Concessionaire shall, within the time so granted, replenish or furnish fresh

Performance Security as aforesaid failing which the Authority shall be entitled to
terminate this Agreement in-accordance with Article 32. Upon replenishment or
furnishing of a fresh Performance Security, as the case may be, as aforesaid, the
Concessionaire shall be entitled to an additional Cure Period of 90 (ninety) days for
remedying the Concessionaire Default or failure to meet any Condition Precedent,
and in the event of the Concessionaire not curing its default or meeting such
Condition Precedent within such Cure Period, the Authority shall be entitled to
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encash and appropriate such Performance Security as Damages, and to terminate
this Agreement in accordance with Article 32.

9.3. Release of Performance Security

The Performance Security shall remain in force and effect for a period of one year
from the Appointed Date, but shall be released earlier upon the Concessionaire
expending on Project construction an aggregate sum that is not less than 40% (forty
per cent) of the Total Project Cost including, Equity Support, if any; provided,
however, that the Performance Security shall not be released if the Concessionaire
is in breach of this Agreement. Upon request made by the Concessionaire for
release of the Performance Security along with the particulars which establish
satisfaction of the requirements specified in this Clause 9.3, the Authority shall
release the Performance Security forthwith.

9.4. Deemed Performance Security

The Parties expressly agree that upon release of the Performance Security in
accordance with the provisions of Clause 9.3, a substitute Performance Security for
a like amount shall be deemed to be created under this Clause 9.4, as if it is a
Performance Security under Clause 9.1 for and in respect of the entire Concession
Period (the “Deemed Performance Security”). The Deemed “Performance Security
shall be unconditional and irrevocable, and shall, notwithstanding anything to the
contrary contained in Clause 26.3, constitute the first and exclusive charge on an
equivalent balance in the Escrow Account and the payments accrued or payments
due and payable subsequently, as the case may be, to the Concessionaire under
this Agreement and over which the Authority shall have the first and exclusive
charge and shall be entitled to appropriate any amount therefrom as if it is an
appropriation from the Deemed Performance Security under Clause 9.5. For the
avoidance of doubt, the Parties agree that no amounts shall be earmarked, frozen
or withheld in the Escrow Account for securing payment of any potential Damages
that may fall due at a subsequent date, and only the amounts which shall have
become due and payable by the Concessionaire upon occurrence of Concessionaire
Default shall be liable to appropriation hereunder.

9.5. Appropriation of Deemed Performance Security

Upon occurrence of a Concessionaire Default, the Authority shall, without prejudice
to its other rights and remedies hereunder or in law, be entitled to appropriate the
relevant amounts from the Deemed Performance Security as Damages for
Concessionaire Default. For the avoidance of doubt, the Parties expressly agree that
upon the Deemed Performance Security being appropriated, in whole or in part, it
shall be deemed to be replenished to the extent of such appropriation.
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9.6. References to Performance Security

References to Performance Security occurring in this Agreement for and in respect
of any period prior to the delivery of the Performance Security by the
Concessionaire to the Authority, or in respect of any period subsequent to the
expiry or release thereof, as the case may be, shall be construed solely for the
purposes of calculating the amount of Damages payable by the Concessionaire, and
the amount so determined shall be appropriated from the Bid Security or Deemed
Performance Security, as the case may be.
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10.1.

10.2.

10.2.1.

10.2.2.

10.2.3.

ARTICLE 10
10. SITE AND RELATED ASPECTS

The Site

The site of the Storage Facility shall comprise the land described in Schedule A for
which the Right of Way shall be provided and granted by the Authority to the
Concessionaire under and in accordance with this Agreement (the “Site”). For the
avoidance of doubt, it is hereby acknowledged and agreed that references to the
Site shall be construed as references to the real estate required for development of
Storage Facility as set forth in Schedule A.

Procurement of the Site and transfer

The Site provided by the Selected Bidder/Concessionaire shall meet the following
requirements as mentioned in Clause 1.2.14 of the RFP document:

a) Location: The land parcels should be located within the boundaries of the
respective [revenue districts] as specified in Clause 1.1.1 of the RFP document

b) Minimum size of land parcel: The land parcel, at each location, should measure
a minimum of 7 acres and maximum of 7.5 acres. The land parcel should be a
contiguous piece of land. The dimensions of the land parce! should be adequate
to meet the requirements of the silo facility as per the Standards and
Specifications prescribed in the Draft Concession Agreement for pilot projects.

¢) Accessibility: The land parcels should be connected to major highway (national
highway / state highway / major district road) by a two-lane paved road. The
land parcels should also be within 8 KMs of road distance from a railway goods
shed.

d) The land parcels should be free from any encumbrances or encroachments.

e) The land parcels should be suitable and available for construction and operation
of the silo facility.

f) Concessionaire should have identified and procured the land parcels for
transferring the sites to the Authority within 120 (one hundred twenty) days
from the date of signing of Concession Agreement.

The Concessionaire shall undergo proper due-diligence of the Site before
transferring the Site to the Authority and shall indemnify the Authority from any
kind of disputes arising due to this transfer

The ownership of the Site shall be transferred by the Concessionaire to the
Authority as per the prescribed legal process during the Condition Precedent to this
Agreement;

. The consideration for the land payable by the Authority to the Concessionaire upon

transfer shall be calculated in accordance with the prevailing circle rates. The
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of all necessary charges and duties applicable to the transfer of land shall be done
in accordance with LARR

10.2.5. The consideration shall be paid for minimum of 7 acres and maximum of 7.5 acres
of land

10.2.6. The Concessionaire shall provide all necessary support to transfer the ownership
title to the Authority and ensure that the ownership is duly transferred to the
Authority. The Concessionaire also hereby warrants that after the transfer of land,
the Authority shall be the sole owner of the land

10.2.7. Pursuant to transfer of the Site to the Authority, the ownership title of the Site shall
rest with the Authority during and after the Concession Period;

10.2.8. For the avoidance of doubt, it is hereby acknowledged and agreed that, once the
Site is transferred to the Authority, the Site shall continue to rest with the Authority
in perpetuity. Termination of this Agreement for any purpose and under any clause
of this Agreement, shall not affect the status and ownership of the Site, except in
accordance with Clause 4.4.2.

10.2.9. The Additional Bank Guarantee of Rs. 35 lakhs per location, if applicable as per
Clause 1.2.13 of the RFP document shall be released after the land gets transferred
to the Authority. If the Concessionaire fails to transfer the land as per the
provisions of Clause 10.2.3, the Additional Bank Guarantee shall be enchased and
the project will be terminated

10.2.10. Without reference to any other clause in this Agreement, it is hereby
acknowledged and agreed that non-compliance by the Concessionaire with Clause
10.2.1 and / or Clause 10.2.3 shall be treated as an event of Concessionaire’s
Default and shall form a basis for the Termination of the Agreement;

10.2.11. On and after grant of leave and license rights by the Authority as per
provisions of Clause 10.3.2, and until the Transfer Date, the Concessionaire shall
maintain a round-the-clock vigil over the Site and shall ensure and procure that no
encroachment thereon takes place, and in the event of any encroachment or
occupation on any part thereof, the Concessionaire shall report such encroachment
or occupation forthwith to the Authority and undertake its removal at its cost and
expenses. '

10.3. Licence and Access

10.3.1. The Authority hereby grants to the Concessionaire access to the Site for carrying
out any surveys, investigations and soil tests that the Concessionaire may deem
necessary during the Development Period, it being expressly agreed and
understood that the Authority shall have no liability whatsoever in respect of
survey, investigations and tests carried out or work undertaken by the
Concessionaire on or about the Site pursuant hereto in the event of Termination or

otherwise.
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10.3.2. In consideration of the License Fee, this Agreement and the covenants and
warranties on the part of the Concessionaire herein contained, the Authority, in
accordance with the terms and conditions set forth herein, hereby grants to the
Concessionaire, commencing from the Appointed Date, leave and licence rights in
respect of all the land (along with any buildings, constructions or immovable assets,
if any, thereon) comprising the Site which is described, delineated and shown in
Schedule A hereto (the “Licensed Premises”), on an “as is where is” basis, free of
any Encumbrances, to develop, operate and maintain the said Licensed Premises,
together with all and singular rights, liberties, privileges, easements and
appurtenances whatsoever to the said Licensed Premises, hereditaments or
premises or any part thereof belonging to or in any way appurtenant thereto or
enjoyed therewith, for the duration of the Concession Period and, for the purposes
permitted under this Agreement, and for no other purpose whatsoever.

10.3.3. It is expressly. agreed that the licence granted hereunder shall terminate
automatically and forthwith, without the need for any action to be taken by the
Authority to terminate the licence, upon the Termination of this Agreement for any
reason whatsoever. For the avoidance of doubt, the Parties expressly agree that
notwithstanding any temporary or permanent structures erected on the Site by the
Concessionaire or its sub-licensees, the licence in respect of the Site shall
automatically terminate, without any further act of the Parties, upon Termination
of this Agreement.

10.3.4. The Concessionaire hereby irrevocably appoints the Authority (or its nominee) to
be its true and lawful attorney, to execute and sign in the name of the
Concessionaire a transfer or surrender of the licence granted hereunder at any time
after the Concession Period has expired or has been terminated earlier in terms
hereof, a sufficient proof of which will be the declaration of any duly authorised
officer of the Authority,-and the Concessionaire consents to it being registered for -
this purpose.

10.3.5. It is expressly agreed that trees on the Site are property of the Authority except
that the Concessionaire shall be entitled to exercise usufructory rights thereon
during the Concession Period.

10.4. Site to be free from Encumbrances

Subject to the provisions of Clause 10.2, the Site shall be made available by the
Authority to the Concessionaire pursuant hereto free from all Encumbrances and
occupations and without the Concessionaire being required to make any payment
to the Authority, except insofar as otherwise expressly provided in this Agreement.
It is further agreed that the Concessionaire accepts and undertakes to bear any and
all risks arising out of the inadequacy or physical condition of the Site.

10.5. Protection of Site from encroachments

During the Concession Period, the Concessionaire shall protect the Site from any
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10.6.

10.7.

10.8.

nor permit any Contractor or other person claiming through or under the
Concessionaire to place or create any Encumbrance or security interest over all or
any part of the Site or the Project Assets, or on any rights of the Concessionaire
therein or under this Agreement, save and except as otherwise expressly set forth
in this Agreement.

Special/temporary right of way

The Concessionaire shall bear all costs and charges for any special or temporary
right of way required by it in connection with access to the Site. The Concessionaire
shall obtain at its cost such facilities on or outside the Site as may be required by it
for the purposes of the Storage Facility and the performance of its obligations
under this Agreement.

Access to the Authority and Independent Expert

The licence and right to the Site granted to the Concessionaire hereunder shall
always be subject to the right of access of the Authority and the Independent
Expert and their employees and agents for inspection, viewing and exercise of their
rights and performance of their obligations under this Agreement.

Geological and archaeological finds

It is expressly agreed that mining, geological or archaeological rights do not form
part of the licence granted to the Concessionaire under this Agreement and the
Concessionaire hereby acknowledges that it shall not have any mining rights or
interest in the underiying minerais, fossiis, antiquities, structures or other remnants
or things either of particular geological or archaeological interest and that such
rights, interest and property on or under the Site shall vest in and belong to the
Authority or the concerned Government Instrumentality. The Concessionaire shall
take all reasonable precautions to prevent its workmen or any other person from
removing or damaging such interest or property and shall inform the Authority
forthwith of the discovery thereof and comply with such instructions as the
concerned Government Instrumentality may reasonably give for the removal of
such property. For the avoidance of doubt, it is agreed that any reasonable
expenses incurred by the Concessionaire hereunder shall be reimbursed by the
Authority. It is also agreed that the Government shall procure that the instructions
hereunder are issued by the concerned Government Instrumentality within a
reasonable period.
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11.1.

11.2.

11.3.

ARTICLE 11
11.UTILITIES, ASSOCIATED ROADS AND TREES

Existing utilities and associated roads

Notwithstanding anything to the contrary contained herein, the Concessionaire
shall ensure that the respective entities owning the existing associated roads or
utilities on, under or above the Site are enabled by it to keep such utilities in
continuous satisfactory use, if necessary, by providing suitable temporary or
permanent diversions with the authority of the controlling body of that associated
road, or utility, and the Authority shall, upon written request from the
Concessionaire, initiate and undertake at the Concessionaire’s cost, legal
proceedings for acquisition of any right of way necessary for such diversion.

Shifting of obstructing utilities

The Concessionaire shall, subject to Applicable Laws undertake shifting of any utility
including electric lines, water pipes and telephone cables, to an appropriate
location or alignment within or outside the Site if and only if such utility causes or
shall cause a material adverse effect on the construction, operation or maintenance
of the Storage Facility. The cost of such shifting shall be borne by the
in the event of any delay in shifting thereof, the Concessionaire shall not be
excused for failure to perform any of its obligations hereunder; unless such failure
is a direct consequence of delay on the part of the entity owning such electric lines,
water pipes or telephone cables, as the case may be

Felling of trees

The Concessionaire shall obtain Applicable Permits for felling of trees for this
purpose if and only if such trees cause a material adverse effect on the
construction, operation or maintenance of the Storage Facility. The cost of such
felling shall be borne by the Concessionaire, and in the event of any delay in felling
thereof for reasons beyond the control of the Concessionaire, it shall be excused
for failure to perform any of its obligations hereunder if such failure is a direct
consequence of delay in the felling of trees. For the avoidance of doubt, the Parties
hereto agree that the felled trees shall be deemed to be owned by the Authority
and shall be disposed in such manner and subject to such conditions as the
Authority may in its sole discretion deem appropriate.
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ARTICLE 12
12.CONSTRUCTION OF THE STORAGE FACILITY

12.1. Obligations prior to commencement of construction

Prior to commencement of Construction Works, the Concessionaire shall:

submit to the Authority and the Independent Expert its detailed design,
construction methodology, quality assurance procedures, and the
procurement, engineering and construction time schedule for completion of
the Project in accordance with the Project Completion Schedule as set forth
in Schedule N;

. appoint its representative duly authorised to deal with the Authority in

respect of all matters under or arising out of or relating to this Agreement;
and .

undertake, do and perform all such acts, deeds and things as may be

necessary or required before commencement of construction under and in

accordance with this Agreement, the Applicable Laws and Applicable
Permits

12.2. Drawings

In respect of the Concessionaire’s obligations relating to the Drawings of the
Storage Facility, the following shall apply:

a.
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the Concessionaire shall prepare and submit, with reasonable promptness
and in such sequence as is consistent with the Project Completion Schedule,
3 (three) copies each of all Drawings to the Independent Expert for review;

by submitting the Drawings for review to the Independent Expert, the
Concessionaire shall be deemed to have represented that it has determined
and verified the compliance of such Designs and Drawings with the
requirements of Clause 12.3.1;

within 15 (fifteen) days of the receipt of the Drawings the Independent
Expert shall review the same and convey its observations to the
Concessionaire with particular reference to their conformity or otherwise
with the Scope of the Project and the Specifications and Standards. The
Concessionaire shall not be obliged to await the observations of the
iIndependent Expert on the Drawings submitted pursuant hereto beyond the
said 15 (fifteen) days period and may begin or continue Construction Works
at its own discretion and risk;

if the aforesaid observations of the Independent Expert indicate that the
Drawings are not in conformity with the Scope of the Project or the
Specifications and Standards, such Drawings shall be revised by the
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12.3.1.

12.3.2.

Concessionaire and resubmitted to the Independent Expert for review. The
Independent Expert shall give its observations, if any, within 7 (seven) days of
receipt of the revised Drawings;

e. no review and/or observation of the Independent Expert and/or its failure to
review and/or convey its observations on any Drawings shall relieve the
Concessionaire of its obligations and liabilities under this Agreement in any
manner nor shall the Independent Expert or the Authority be liable for the
same in any manner;

f. without prejudice to the foregoing provisions of this Clause 12.2, the
Concessionaire shall submit to the Authority for review and comments, its
Drawings relating to planning of the Storage Facility and the Authority shall
have the right but not the obligation to undertake such review and provide
its comments, if any, within 30 (thirty) days of the receipt of such Drawings.
The provisions of this Clause 12.2 shall apply mutatis mutandis to the review
and comments hereunder

g. within 90 (ninety) days of the Project Completion Date, the Concessionaire
shall furnish to the Authority and the Independent Expert a complete set of
as-built Drawings, in 2 (two) hard copies and in micro film form or in such
other medium as may be acceptable to the Authority, reflecting the Storage
built survey illustrating the layout of the Storage Facility and setback lines, if
any, of the buildings and structures forming part of Storage Facility.

Zonstruction of the Storage Facility

On or after the Appointed Date, the Concessignaire shall undertake construction of
Storage Facility as specified in Schedule B and Schedule C, and in conformity with
the Specifications and Standards set forth in Schedule D. The 540™ (five hundred
and fortieth) day from the Appointed Date shall be the scheduled date for
completion of Storage Facility (the “Scheduled Completion Date”) and the
Concessionaire agrees and undertakes that the construction of the Storage Facility
shall be completed on or before the Scheduled Completion Date.

The Concessionaire shall construct the Storage Facility in accordance with the
Project Completion Schedule set forth in Schedule N. In the event that the
Concessionaire fails to achieve any Project Milestone within a period of 60 (sixty)
days from the date set forth for such Milestone in Schedule N, unless such failure
has occurred due to Force Majeure or for reasons solely attributable to the
Authority, it shall pay Damages to the Authority in a sum calculated at the rate of
0.1% (zero point one per cent) of the amount of Performance Security for delay of
each day until such Milestone is achieved; provided that if any or all Project
Milestones or the Scheduled Completion Date are extended in accordance with the
provisions of this Agreement, the dates set forth in Schedule N shall be deemed to

_——_ be modified accordingly and the provisions of this Agreement shall apply as if

\éj?n
S

P
I//?‘

Schedule N has been amended as above; provided further that in tl:le eﬁﬁnbﬁfﬁjeq
A Bl | ASEEM CHRA
AT ) | Genl Manages (S} .
000C60 e v frm, o | FCI Has.
1620 TRIEE & [ 16-20 B. K. Lan®

74 Reelt-110001 / New Delhi-1°- 01



12.3.3.

12.3.4.

Completion Date is achieved on or before the Scheduled Completion Date, the
Damages paid under this Clause 12.3.2 shall be refunded by the Authority to the
Concessionaire, but without any interest thereon. For the avoidance of doubt, it is
agreed that recovery of Damages under this Clause 12.3.2 shall be without
prejudice to the rights of the Authority under this Agreement, including the right of
Termination thereof.

In the event that Storage Facility is not completed within 180 (one hundred and
eighty) days from the Scheduled Completion Date, unless the delay is on account of
reasons solely attributable to the Authority or due to Force Majeure, the Authority
shall be entitled to terminate this Agreement.

During the Construction Period, the Concessionaire shall:

ensure that professionally competent persons are appointed to manage the
Construction Works;

provide adequate safety at the Site;

undertake that all the Construction Works, materials, equipment, systems and
procedures are new, in good condition and in conformity with the Standards and
Specifications (ref: Schedule D), Good Industry Practice, the Applicable Laws and
the Applicable Permits;

the Storage Facility is fabricated, erected, installed and completed in accordance
with the final designs and Drawings approved by the Independent Expert under
Clause 12.2; and

reasonably consider the comments/suggestions made by the Independent Expert
during any meetings of the Concessionaire with its Contractors.
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13.1.

13.2.

13.3.

13.3.1.

13.3.2.

ARTICLE 13
13.MONITORING OF CONSTRUCTION

Monthly progress reports

During the Construction Period, the Concessionaire shall, no later than 7 (seven)
days after the close of each month, furnish to the Authority and the Independent
Expert a monthly report on progress of the Construction Works and shall promptly
give such other relevant information as may be required by the Independent
Expert.

Inspection

During the Construction Period, the Independent Expert shall inspect the Storage
Facility at least once a month and make a report of such inspection (the “Inspection
Report”) stating in reasonable detail the defects or deficiencies, if any, with
particular reference to the Scope of the Project and Specifications and Standards. It
shall send a copy of the Inspection Report to the Authority and the Concessionaire
within 7 (seven) days of such inspection and upon receipt thereof, the
Concessionaire shall rectify and remedy the defects or deficiencies, if any, stated in
the Inspection Report. Such inspection or submission of Inspection Report by the
independent Expert shaii not reiieve or absoive the Concessionaire of its obiigations
and liabilities hereunder in any manner whatsoever.

Tests

For determining that the Construction Works conform to the Specifications and
Standards, the Independent Expert shall require the Concessionaire to carry out or
cause to be carried out tests, at such time and frequency and in such manner as
may be specified by the Independent Expert from time to time, in accordance with
Good Industry Practice for quality assurance. The Concessionaire shall, with due
diligence, carry out or cause to be carried out all the tests in accordance with the
instructions of the Independent Expert and furnish the results thereof to the
Independent Expert. One half of the costs incurred on such tests, and to the extent
certified by the Independent Expert as reasonable, shall be reimbursed by the
Authority to the Concessionaire. For the avoidance of doubt, the costs to be
incurred on any Test which is undertaken for determining the rectification of any
defect or deficiency in construction shall be borne solely by the Concessionaire.

In the event that results of any tests conducted under this Clause 13.3 establish any
defects or deficiencies in the Construction Works, the Concessionaire shall carry out
remedial measures and furnish a report to the Independent Expert in this behalf.
The Independent Expert shall require the Concessionaire to carry out or cause to be
carried out tests to determine that such remedial measures have brought the
Construction Works into compliance with the Specifications and Standards, and the
procedure set forth in this Clause 13.3 shall be repeated until such Construction

Works conform to the Specifications and Standards. For the avmdance %M& it
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13.4.

13.5.

13.5.1.

13.5.2.

13.5.3.

13.5.4.
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is agreed that tests pursuant to this Clause 13.3 shall be undertaken in addition to
and independent of the tests that shall be carried out by the Concessionaire for its
own quality assurance in accordance with Good Industry Practice. It is also agreed
that a copy of the results of such tests shall be sent by the Concessionaire to the
Independent Expert forthwith.

Delays during construction

Without prejudice to the provisions of Clause 12.3.2, if the Concessionaire does not
achieve any of the Project Milestones or the Independent Expert shall have
reasonably determined that the rate of progress of Construction Works is such that
completion of the Storage Facility is not likely to be achieved by the Scheduled
Completion Date, it shall notify the Concessionaire to this effect, and the
Concessionaire shall, within 15 (fifteen) days of such notice, by a communication
inform the Independent Expert in reasonable detail about the steps it proposes to
take to expedite progress and the period within which it shall achieve the Project
Completion Date. )

Suspension of unsafe Construction Works

Upon recommendation of the Independent Expert to this effect, the Authority may
by notice require the Concessionaire to suspend forthwith the whole or any part of
the Construction Works if, in the reasonable opinion of the Authority, such work
threatens the safety of any person or property.

The Concessionaire shall, pursuant to the notice under Clause 13.5.1, suspend the
Construction Works or any part thereof for such iime and in such mdnner as may
be specified by the Authority and thereupon carry out remedial measures to secure
the safety of suspended works, the affected persons or properties and the Users.
The Concessionaire may by notice require the Independent Expert to inspect such
remedial measures forthwith and make a report to the Authority recommending
whether or not the suspension hereunder may be revoked. Upon receiving the
recommendations of the Independent Expert, the Authority shall either revoke
such suspension or instruct the Concessionaire to carry out such other and further
remedial measures as may be necessary in the reasonable opinion of the Authority,
and the procedure set forth in this Clause 13.5 shall be repeated until the
suspension hereunder is revoked.

Subject to the provisions of Clause 29.7, all reasonable costs incurred for
maintaining and protecting the Construction Works or part thereof during the
period of suspension (the “Preservation Costs”), shall be borne by the
Concessionaire; provided that if the suspension has occurred as a result of any
breach of this Agreement by the Authority, the Preservation Costs shall be borne by
the Authority.

If suspension of Construction Works is for reasons not attributable to the
Concessionaire, the Independent Expert shall determine any extension of the dates
set forth in the Project Completion Schedule to which the Concessionaire is
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13.6.

reasonably entitled, and shall notify the Authority accordingly whereupon the
Authority shall extend such Project Completion Schedule dates in accordance with
the recommendations of the Independent Expert. In the event that the Scheduled
Completion Date is extended pursuant hereto, the Concession Period shall be
deemed to be extended by a period equal in length to the period of extension of
the Scheduled Completion Date.

Video recording

During the Construction Period, the Concessionaire shall provide to the Authority
for every calendar quarter, a video recording, which will be compiled into a 3
(three)-hour compact disc or digital video disc, as the case may be, covering the
status and progress of Construction Works in that quarter. The first such video
recording shall be provided to the Authority within 7 (seven) days of the Appointed
Date and thereafter, no later than 15 (fifteen) days after the close of each quarter.
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14.1.

14.1.1.

14.1.2.

14.2.

14.3.

14.3.1.

ARTICLE 14
14.COMPLETION CERTIFICATE

Tests

At least 30 (thirty) days prior to the likely completion of the Storage Facility, the
Concessionaire shall notify the Independent Expert of its intent to subject the
Storage Facility to Tests. The date and time of each of the Tests shall be determined
by the Independent Expert in consultation with the Concessionaire, and notified to
the Authority who may designate its representative to witness the Tests. The
Concessionaire shall provide such assistance as the Independent Expert may
reasonably require for conducting the Tests. in the event of the Concessionaire and
the Independent Expert failing to mutually agree on the dates for conducting the
Tests, the Concessionaire shall fix the dates by not less than 10 (ten) days’ notice to
the Independent Expert.

All Tests shall be conducted in accordance with Schedule K. The Independent Expert
shall observe, monitor and review the results of the Tests to determine compliance
of the Storage Facility with Specifications and Standards and if it is reasonably
anticipated or determined by the Independent Expert during the course of any Test
that the performance of the Storage Facility or any part thereof does not meet the
Specifications and Standards, it shall have the right to suspend or delay such Test
and require the Concessionaire to remedy and rectify the defects or deficiencies.
Upon completion of each Test, the Independent Expert shall provide to the
Concessionaire and the Authority copies of all Test data including detailed Test
results. For the avoidance of doubt, it is expressly agreed that the Independent
Expert may require the Concessionaire to carry out or cause to be carried out
additional Tests, in accordance with Good Industry Practice, for determining the
compliance of the Storage Facility with Specifications and Standards.

Completion Certificate

Upon completion of Construction Works and the Independent Expert determining
the Tests to be successful, it shall forthwith issue to the Concessionaire and the
Authority a certificate substantially in the form set forth in Schedule O (the
“Completion Certificate”).

Provisional Certificate

The Independent Expert may, at the request of the Concessionaire, issue a
provisional certificate of completion substantially in the form set forth in Annex —1
of Schedule O (the “Provisional Certificate”) if the Tests are successful and the
Storage Facility can be safely and reliably placed in commercial operation though
certain works or things forming part thereof are outstanding and not yet complete.
In such an event, the Provisional Certificate shall have appended thereto a list of
outstanding items signed jointly by the Independent Expert and the Concessionaire
(the “Punch List”); provided that the Independent Expert shall not withhold the
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14.3.2.

14.4.

14.4.1.

14.4.2,

14.4.3.

Provisional Certificate for reason of any work remaining incomplete if the delay in
completion thereof is attributable to the Authority.

The Parties hereto expressly agree that a Provisional Certificate under this Clause
14.3.2 may, upon request of the Concessionaire to this effect, be issued if the Tests
undertaken in terms hereof establish that the Storage Facility can be safely and
reliably placed in commercial operation in accordance with the provisions of Clause
14.3.1. Upon issue of such Provisional Certificate, the provisions of Article 15 shall
apply to such completed part.

Completion of Punch List items

All items in the Punch List shall be completed by the Concessionaire within 90
(ninety) days of the date of issue of the Provisional Certificate and for any delay
thereafter, other than for reasons solely attributable to the Authority or due to
Force Majeure, the Authority shall be entitled to recover Damages from the
Concessionaire to be calculated and paid for each day of delay until all items are
completed, at the lower of (a) 0.1% (zero point one per cent) of the Performance
Security, and (b) 0.2% (zero point two per cent) of the cost of completing such
items as estimated by the Independent Expert. Subject to payment of such
Damages, the Concessionaire shall be entitled to a further period not exceeding 120
(one hundred and twenty) days for completion of the Punch List items. For the
avoidance of doubt, it is agreed thai if compietion of any item is deiayed for
reasons solely attributable to the Authority or due to Force Majeure, the
completion date thereof shall be determined by the Independent Expert in
accordance with Good Industry Practice, and such completion date shall be deemed
to be the date of issue of the Provisional Certificate for the purposes of Damages, if
any, payable for such item under this Clause 14.4.1.

Upon completion of all Punch List items, the Independent Expert shall issue the
Completion Certificate. Failure of the Concessionaire to complete all the Punch List
items within the extended time set forth in Clause 14.4.1 for any reason, other than
conditions constituting Force Majeure or for reasons solely attributable to the
Authority and failure of the Concessionaire to pay the damages as set forth in
Clause 14.4.1, shall entitle the Authority to terminate this Agreement.

Notwithstanding anything to the contrary contained in Clause 14.4.2, the Parties
hereto expressly agree that the Completion Certificate shall, subject to the
provisions of this Agreement, be issued if the tested storage capacity is capable of
providing at least 90% (ninety per cent) of the Storage Capacity; provided, however,
that for every shortfall of 1% (one per cent) or part thereof in the Availability, the
Fixed Storage Charge set forth in Clause 25.1 shall be deemed to be reduced by
1.5% (one point five per cent) thereof; provided further that upon reduction of the
Fixed Charge hereunder, the Storage Capacity shall be deemed to be reduced in
accordance with the capacity specified in the Completion Certificate and the
provisions of this Agreement shall apply as if the Storage Capacity is the capacity
determined hereunder. For the avoidance of doubt, the Concessionaire may at any
time rectify the shortfall hereunder and reqwri\_&r‘he Indepi%ﬁ?ﬁ Experbgiissue a
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14.5.

14.5.1.

14.5.2.
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14.7.

revised Completion Certificate under and in accordance with this Article 14 and the
revised Completion Certificate, if any, shall be deemed to be the Completion
Certificate, from the date thereof, for the purposes of this Agreement, including the
determination of Fixed Storage Charges

Withholding of Provisional Certificate

If the Independent Expert determines that the Storage Facility or any part thereof
does not conform to the provisions of this Agreement and cannot be safely and
reliably placed in commercial operation, it shall forthwith make a report in this
behalf and send copies thereof to the Authority and the Concessionaire. Upon
receipt of such a report from the Independent Expert and after conducting its own
inspection, if the Authority is of the opinion that the Storage Facility is not fit and
safe for commercial service, it shall, within 7 (seven) days of receiving the aforesaid
report, notify the Concessionaire of the defects and deficiencies in the Storage
Facility and direct the Independent Expert to withhold issuance of the Provisional
Certificate. Upon receipt of such notice, the Concessionaire shall remedy and rectify
such defects or deficiencies and thereupon Tests shall be undertaken in accordance
with this Article 14. Such procedure shall be repeated as necessary until the defects
or deficiencies are rectified.

Notwithstanding anything to the contrary contained in Clause 14.5.1, the Authority
may, at any time after receiving a report from the Independent Expert under that
Clause, direct the Independent Expert to issue a Provisional Certificate under Clause
14.3, and such direction shall be complied forthwith.

. Rescheduiing of Tests

If the Independent Expert certifies to the Authority and the Concessionaire that it is
unable to issue the Completion Certificate or Provisional Certificate, as the case
may be, because of events or circumstances on account of which the Tests could
not be held or had to be suspended, the Concessionaire shall be entitled to re-
schedule the Tests and hold the same as soon as reasonably practicable.

Safety certification prior to COD

The Concessionaire shall, not later than 1 (one) month prior to the likely COD,
notify the Authority and the Independent Expert of the compliance of Safety
Requirements and invite them to observe any or all the tests that may be specified
by the Independent Expert in accordance with Applicable Laws and Good industry
Practice to determine and certify that the Storage Facility is safe for entering into
commercial service, and the costs of such tests shall be shared equally between the
Concessionaire and the Authority; provided that in case of failure in any test
requiring repetition thereof, the cost of such second or subsequent test shall be
borne entirely by the Concessionaire.

45

000CET 3TRA STTEMTASEEN CHHABRA
FRMIHD ( WIZE ) 1 Genl, Manage (Silo)

SReita @ f, FeErEd 1 FCI Hrs.

16-20 Tr@w=T 7 / 16-20 B. K. Lane

7% Reefl-110001 / New Delhi - 110001




15.1.

15.1.1.

15.1.2.

15.1.3.

15.2.

ARTICLE 15
15.ENTRY INTO COMMERCIAL SERVICE

Commercial Operation Date (COD)

Storage Facility shall be deemed to be complete when the Completion Certificate or
the Provisional Certificate, as the case may be, is issued under the provisions of
Article 14, and accordingly the commercial operation date of the Project shall be
the date on which such Completion Certificate or the Provisional Certificate is
issued (the “COD").

The Storage Facility shall enter into commercial service on COD whereupon the
Concessionaire shall be entitled to receive Storage and Handling Charges from the
Authority in accordance with the provisions of Article 25.

For avoidance of all doubt it is, hereby, agreed and accepted by the Parties that the
declaration of COD, in case of earlier completion of the Storage Facility and issue of
Completion Certificate as detailed in Clause 14.2, will be at the sole and exclusive
discretion of the Authority.

Damages for delay

Subject to the provisions of Clause 12.3, if COD does not occur prior to the 91st
(ninety first) day after the Scheduled Completion Date, unless the delay is on
account of reasons solely attributable to the Authority or due to Force Majeure, the
Concessionaire shall pay Damages to the Authority in a sum calculated at the rate
of 0.1% (zero point one per cent) of the amount of Performance Security for delay
of each day until COD is achieved.
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16.1.

16.1.1.

16.1.2.

16.1.3.

16.1.4.

16.2.

16.2.1.

16.2.2.

ARTICLE 16
16.CHANGE OF SCOPE

Change of Scope

The Authority may, notwithstanding anything to the contrary contained in this
Agreement, require the provision of additional works and services which are not
included in the Scope of the Project as contemplated by this Agreement (the
“Change of Scope”). Any such Change of Scope shall be made in accordance with
the provisions of this Article 16 and the costs thereof shall be expended by the
Concessionaire and reimbursed to it by the Authority in accordance with Clause
16.3.

If the Concessionaire determines at any time that a Change of Scope is necessary
for providing safer and improved Storage Services, it shall by notice in writing
require the Authority to consider such Change of Scope. The Authority shall, within
15 (fifteen) days of receipt of such notice, either accept such Change of Scope with
modifications, if any, and initiate proceedings therefore in accordance with this
Article 16 or inform the Concessionaire in writing of its reasons for not accepting
such Change of Scope.

Any works or services which are provided under and in accordance with this Article
16 shall form part of the Storage Facility and the provisions of this Agreement shall
apply mutatis mutandis to such works or services.

Notwithstanding anything to the contrary contained in Ciause 16.1.3 ofF this
Agreement, the Change in Scope shall not require the acquisition of additional land,
and in the event such additional land is required for the Change of Scope, the
responsibility for determining need for additional land for executing the Change of
Scope activity shall be with the Independent Expert and the responsibility for the
acquisition and provision of this additional land to execute the Change in Scope,

shall be with the Authority.

Procedure for Change of Scope

In the event of the Authority determining that a Change of Scope is necessary, it
shall issue to the Concessionaire a notice specifying in reasonable detail the works
and services contemplated thereunder (the “Change of Scope Notice”).

Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due
diligence, provide to the Authority such information as is necessary, together with
preliminary Documentation in support of:

a. the impact, if any, which the Change of Scope is likely to have on the Project
Completion Schedule if the works or services are required to be carried out
during the Construction Period; and
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b. the options for implementing the proposed Change of Scope and the effect, if
any, each such option would have on the costs and time thereof, including a
detailed breakdown by work classifications specifying the material and labour
costs calculated in accordance with the schedule of rates applicable to the
works assigned by the Authority to its contractors, along with the proposed
premium/discount on such rates; provided that the cost incurred by the
Concessionaire in providing such information shall be reimbursed by the
Authority to the extent such cost is certified by the Independent Expert as
reasonable.

16.2.3. Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to
proceed with the Change of Scope, it shall convey its preferred option to the
Concessionaire, and the Parties shall, with assistance of the Independent Expert,
thereupon make good faith efforts to agree upon the time and costs for
implementation thereof. Upon reaching.an agreement, the Authority shall issue an
order (the “Change of Scope Order”) requiring the Concessionaire to proceed with
the performance thereof. In the event that the Parties are unable to agree, the
Authority may, by issuing a Change of Scope Order, require the Concessionaire to
proceed with the performance thereof pending resolution of the Dispute, or carry
out the works in accordance with Clause 16.5.

16.2.4. The provisions of this Agreement, insofar as they relate to Construction Works and

under this Article 16.
16.3. Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make
an advance payment to the Concessionaire in a sum equal to 20% (twenty per cent)
of the cost of Change of Scope as agreed hereunder, and in the event of a Dispute,
20% (twenty per cent) of the cost assessed by the Independent Expert. The
Concessionaire shall, after commencement of work, present to the Authority bills
for payment in respect of the works in progress or completed works, as the case
may be, supported by such Documentation as is reasonably sufficient for the
Authority to determine the accuracy thereof. Within 30 (thirty) days of receipt of
such bills, the Authority shall disburse to the Concessionaire such amounts as are
certified by the Independent Expert as reasonable and after making a proportionate
deduction for the advance payment made hereunder, and in the event of any
Dispute, final adjustments thereto shall be made under and in accordance with the
Dispute Resolution Procedure.

16.4. Restrictions on certain works

16.4.1. Notwithstanding anything to the contrary contained in this Article 16, but subject to
) the provisions of Clause 16.4.2, the Authority shall not require the Concessionaire
“ P L3\ to undertake any works or services if such works or services are likely to delay
completion of Storage Facility; provided that in the event that the Authority
|| considers such works or services to be essential, it may:issue a Ch cope”
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Order, subject to the condition that the works forming part of or affected by such
Order shall not be reckoned for purposes of determining completion of Storage
Facility and issuing the Provisional Certificate.

16.4.2. Notwithstanding anything to the contrary contained in this Article 16, the
Concessionaire shall be entitled to nullify any Change of Scope Order if it causes the
cumulative costs relating to all the Change of Scope Orders to exceed 5% (five per
cent) of the Total Project Cost in any continuous period of 3 (three) years
immediately preceding the date of such Change of Scope Order or if such
cumulative costs exceed 20% (twenty per cent) of the Total Project Cost at any time
during the Concession Period.

16.5. Power of the Authority to undertake works

16.5.1. Notwithstanding anything to the contrary contained in Clauses 16.1.1, 16.2 and
16.3, the Authority may, after giving notice to the Concessionaire and considering
its reply thereto, award any works or services, contemplated under Clause 16.1.1,
to any person on the basis of open competitive bidding; provided that the
Concessionaire shall have the option of matching the first ranked bid in terms of
the selection criteria, subject to payment of 2% (two per cent) of the bid amount to
the Authoritys, and thereupon securing the award of such works or services. For the
avoidance of doubt, it is agreed that the Concessionaire shall be entitled to exercise
such option only if it has participated in the bidding process and its bid does not
exceed the first ranked bid by more than 10% (ten percent) thereof. It is also
agreed that the Concessionaire shall provide access, assistance and cooperation to
the person who undertakes the works or services hereunder.

16.5.2. The works undertaken in accordance with this Clause 16.5 shall conform to the
Specifications and Standards and shall be carried out in a manner that minimises
the disruption in operation of the Storage Facility. The provisions of this
Agreement, insofar as they relate to Construction Works and Tests, shall apply
mutatis mutandis to the works carried out under this Clause 16.5.

16.6. Reduction in Scope of the Project

16.6.1. If the Concessionaire shall have failed to complete any Construction Works on
account of Force Majeure or for reasons solely attributable to the Authority, the
Authority may, in its discretion, require the Concessionaire to pay 80% (eighty
percent) of the sum saved therefrom, and upon such payment to the Authority, the
obligations of the Concessionaire in respect of such works shall be deemed to have
been fulfilled. For the avoidance of doubt, it is agreed that in the event such
reduction in Scope of the Project causes or will cause a reduction in net after-tax
return of the Concessionaire, the Parties shall meet, as soon as reasonably
practical, and agree on a full or partial waiver of the aforesaid payment of 80%

* The Authority shall transfer 75% (seventy five percent) of the amount so received to the first ranked bidder
whose bid shall have been matched by the Concessionaire.! As per details specified by the Bidder during
the RFP stage
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16.6.2.

16.7.

(eighty per cent) so as to place the Concessionaire in the same financial position as
it would have enjoyed had there been no reduction in Scope of the Project. It is
further agreed that the liability of the Authority under this Clause 16.6 shall not
extend beyond waiver of the aforesaid 80% (eighty per cent). It is also agreed that
in the event of a dispute, the Dispute Resolution Procedure shall apply.

For determining the obligations of the Concessionaire under this Clause 16.6, the
provisions of Clauses 16.1, 16.2 and 16.4 shall apply mutatis mutandis, and upon
issue of Change of Scope Order by the Authority hereunder, the Concessionaire
shall pay forthwith the sum specified therein.

Change in Scope during the Operational Period

If Change in Scope is required during the Operational Period, the provisions of this
Article 16 shall apply mutatis mutandis to such Change in Scope.
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ARTICLE 17
17.0PERATION AND MAINTENANCE

17.1. O&M obligations of the Concessionaire

17.1.1. During the Operation Period, the Concessionaire shall operate and maintain the
Storage Facility in accordance with this Agreement and in compliance with the
performance standards given in Schedule G either by itself, or through the O&M
Contractor and if required, modify, repair or otherwise make improvements to the
Storage Facility to comply with the provisions of this Agreement, Applicable Laws
and Applicable Permits, and conform to Specifications and Standards and Good
Industry Practice. The obligations of the Concessionaire hereunder shall include:

a. ensuring safe, hygienic and efficient storage of Food grains in the Storage
Facility, including prevention of loss or damage thereto, during normal
operating conditions;

b. minimising disruption to storage of Food Grains in the event of accidents or
other incidents affecting the safety and use of the Storage Facility by
providing a rapid and effective response and maintaining liaison with
emergency services of the State;

c. carrying out periodic preventive maintenance of the Storage Facility;

d. procuring that the Availability of the Storage Capacity is not less than the
Normative Availability

e. undertaking operation and maintenance of the Storage Facility in an
efficient, coordinated and economical manner, in compliance with the
Standards and Specifications, and procure Availability of the Storage
Capacity to the Authority in accordance with the provisions of this
Agreement and Applicable Laws;

f. undertaking major maintenance including Major Overhaul, replacement of
components and parts, repairs to structures, and repairs and
refurbishments of associated facilities and equipment;

g. preventing, with the assistance of concerned law enforcement agencies,
any unauthorised use of the Storage Facility;

h. preventing, with the assistance of the concerned law enforcement
agencies, any encroachments on the Storage Facility;

i. protection of the environment and provision of equipment and materials
therefore;
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17.1.2.

17.1.3.

17.1.4.

17.2.

17.3.

17.3.1.

PV

j. operation and maintenance of all communication, control and
administrative systems necessary for the efficient operation of the Storage
Facility;

k. maintaining a public relations unit to interface with and attend to
suggestions from the Users, government agencies, media and other
agencies; and

l. complying with Safety Requirements in accordance with Article 18;

The Concessionaire shall remove promptly from the Storage Facility all surplus
construction machinery and materials, waste materials (including hazardous
materials and waste water), rubbish and other debris (including, without limitation,
accident debris) and keep the Storage Facility in a clean, tidy and orderly condition,
and in conformity with the Applicable Laws, Applicable Permits and Good Industry
Practice.

The Concessionaire shall maintain, in conformity with Good Industry Practice,
storage Silos, handling facilities, all stretches of approach roads or other structures
situated on the Site.

If the Concessionaire fails to comply with any directions issued by the Authority or
anv Government Instrumentality acting under any Applicable Laws, as the case may
be, and is liable to pay a penalty under the provisions of Applicable Laws, such
penalty shall be borne solely by the Concessionaire, and shall not be claimed from
the Authority. For the avoidance of doubt, payment of any penalty under the
provisions of Applicable Laws shall be in addition to, and independent of the
Damages payable under this Agreement.

Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period; the
Storage Facility conforms to the maintenance requirements set forth in Schedule H
(the “Maintenance Requirements”).

Maintenance Manual

No later than 180 (one hundred and eighty) days prior to the Scheduled Completion
Date, the Concessionaire shall, in consultation with the Independent Engineer
Expert, evolve a repair and maintenance manual (the “Maintenance Manual”) for
the regular and preventive maintenance of the Storage Facility in conformity with
the Specifications and Standards, Maintenance Requirements, Safety Requirements
and Good Industry Practice, and shall provide 5 (five) copies thereof to the
Authority and 2 (two) copies to the Independent Expert. The Maintenance Manual
shall be revised and updated once every 3 (three) years and the provisions of this
Clause 17.3 shall apply, mutatis mutandis, to such revision.

. Without prejudice to the provision of Clause 17.3.1,the Maintenance Manual shall,

in particular, include provisions for maintenance 05 ﬂF?W?.L S, a,{}%s{g_ﬁ‘lrﬁ{ﬁwde
1wt}

q‘g{g?’z i {LﬂT\_T ) I Genl. Manager (Silo)

- 000074 Py, e | FCI Hars.
16-2oam 7 /16-20 B. K. Lane
74 RR-110001 / New Dethi - 110704



17.4.

174.1.

17.4.2.

17.4.3.

17.4.4.
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for life cycle maintenance, routine maintenance and reactive maintenance which
may be reasonably necessary for maintenance and repair of the Project Assets,
including replacement thereof, such that their overall condition conforms to Good
Industry Practice.

Maintenance Programme

On or before COD and no later than 45 (forty five) days prior to the beginning of
each Accounting Year during the Operation Period, as the case may be, the
Concessionaire shall provide to the Authority and the Independent Expert, its
proposed annual programme of preventive, urgent and other scheduled
maintenance (the “Maintenance Programme”) to comply with the Maintenance
Requirements, Maintenance Manual and Safety Requirements. Such Maintenance
Programme shall include:

a. preventive maintenance schedule;
b. arrangements and procedures for carrying out urgent repairs;
c. criteria to be adopted for deciding maintenance needs;

d. intervals and procedures for carrying out inspection of all elements of the
Storage Facility :

e. intervals at which the Concessionaire shall carry out periodic maintenance;
f. arrangements and procedures for carrying out safety related measures; and
g. intervals for major maintenance works and the scope thereof

h. frequency of carrying out intermediate and periodic overhaul of the
equipment

Provided that the Maintenance Programme shall not schedule any closure or Major
Overhaul at any time during the Harvest Season

within 15 (fifteen) days of receipt of the Maintenance Programme, the
independent Expert shall review the same and convey its comments to the
Concessionaire with particular reference to its conformity with the Maintenance
Requirements, Maintenance Manual and Safety Requirements.

The Concessionaire may modify the Maintenance Programme as may be reasonable
in the circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall
apply mutatis mutandis to such modifications.

Any maintenance carried out by the Concessionaire as per the Maintenance
Programme under this Clause 17.4.4 and as notified to the Authority under the
provisions of Article 31 (suspension of services) shall be deemed to be Scheduled
Maintenance (the “Scheduled Maintenance”). For the avoidance of doubt, any
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closure, Suspension or reduction of Storage Capacity arising out of Scheduled
Maintenance shall be deemed as Non-Availability of Storage Capacity.

17.5. Major Overhaul

17.5.1. The Concessionaire may, as and when necessary, undertake Major Overhaul of a
Silo, but in no case more than once in every 5 (five) years, in accordance with a
schedule to be notified by the Concessionaire to the Authority, at least 1 (one) year
in advance, and requiring the Authority to evacuate Food Grains from such Silo
prior to the scheduled date of commencement of Major Overhaul. Provided that a
Major Overhaul shall not be scheduled during the Harvest Season or during a
period of 6 (six) months following the Harvest Season. For the avoidance of doubt,
unless the Parties mutually agree, not more than 1 (one) Silo shall be subjected to a
Major Overhaul during the course of an Accounting Year.

17.5.2. The Normative Availability of the Storage Facility shall be deemed to be reduced
during the period of Major Overhaul and such reduction shall bear the same
proportion as the capacity of the Silo being subjected to Major Overhaul does to
the Storage Capacity.

17.5.3. The Fixed Storage Charge due and payable to the Concessionaire shall be reduced
proportionately to the extent of reduction in Availability of the Storage Facility
during the pericd of Major Overhaul. For the avoidance of doubt, the Parties agree
that the evacuation of a Silo shall cause disruption in the operations of the
Authority and consequently, the Concessionaire shall be liable to pay Damages
equal to 25% (twenty five per cent) of the Fixed Storage Charge payable for a

period of 1 (one) month following the re-commissioning of such Silo.

17.6. Safety, breakdowns and accidents

17.6.1. The Concessionaire shall ensure safe conditions for the Authority and Users, and in
the event of unsafe conditions, damages, breakdowns and accidents, it shall follow
the relevant operating procedures and removal of obstruction and debris without
delay. Such procedures shall conform to the provisions of this Agreement,
Applicable Laws, Applicable Permits and Good Industry Practice.

17.6.2. The Concessionaire’s responsibility for rescue operations on the Storage Facility
shall include safe evacuation of all persons from the affected area as an initial
response to any particular incident and shall also include prompt removal of debris
or any other obstruction, which may endanger or interrupt the safe operations of
the Storage Facility.

17.7. De-commissioning due to Emergency

17.7.1. if, in the reasonable opinion of the Concessionaire, there exists an Emergency
which warrants de-commissioning and closure of the whole or any part of the
Storage Facility, the Concessionaire shall be entitled to de-commission and close
the whole or any part ofi.the Storage Facility for so long as such E the
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17.7.2.

17.7.3.

17.8.

17.8.1.

17.8.2.

17.8.3.

17.9.

consequences thereof warrant; provided that such decommissioning and
particulars thereof shall be notified by the Concessionaire to the Authority without
any delay, and the Concessionaire shall diligently carry out and abide by any
reasonable directions that the Authority may give for dealing with such Emergency.

The Concessionaire shall re-commission the Storage Facility or the affected part
thereof as quickly as practicable after the circumstances leading to its
decommissioning and closure have ceased to exist or have so abated as to enable
the Concessionaire to re-commission the Storage Facility and shall notify the
Authority of the same without any delay.

Any decommissioning or closure of any part of the Storage Facility and the re-
commissioning thereof shall, as soon as practicable, be brought to the notice of
affected persons by means of public announcements/notice.

Section closure

Upon notice given by the Authority to this effect prior to commencement of an
Accounting Year, the Concessionaire shall, save and except as provided in Clause
17.7, not schedule a closure of any part of the Storage Facility at any time during a
continuous period of 180 (one hundred and eighty) days as may be specified by the
Authority for and in respect of such Accounting Year.

Save and except as provided in Clause 17.7, the Concessionaire shall not shut down
or close any part of the Storage Facility for undertaking maintenance or repair
works not forming part of the Maintenance Programme, except with the prior
written approval of the Authority. Such approval shall be socught by the
Concessionaire through a written request to be made to the Authority at least 7
(seven) days before the proposed closure of such section and shall be accompanied
by particulars thereof. Within 3 (three) days of receiving such request, the

Authority shall grant permission with such modifications as it may deem necessary.

Upon receiving the permission pursuant to Clause 17.8.2, the Concessionaire shall
be entitled to shut down the designated section for the period specified therein,
and in the event of any delay in re-opening such section, the Concessionaire shall
pay Damages to the Authority caiculated at the rate of 1% (one per cent) of the
Fixed Storage Charge for each day of delay until the section has been re-opened for
operations.

Unscheduled Maintenance

Any maintenance, repair or rectification of the Storage Facility not forming part of
Scheduled Maintenance shall be deemed to be unscheduled maintenance (the
“Unscheduled Maintenance”). For the avoidance of doubt, it is agreed that any
maintenance arising out of de-commissioning and Forced Closure of the whole or
any part of the Storage Facility under the provisions of Clause 17.7 shall be deemed
to be Unscheduled Maintenance. It is further agreed that any closure, suspension
or reduction of Storage Capacity arising out of Unscheduled Maintenance shall be
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deemed as Non- Availability of Storage Capacity and excluded from the
computation of Availability

17.10. Damages for breach of maintenance obligations

17.10.1.In the event that the Concessionaire fails to repair or rectify any defect or
deficiency set forth in the Maintenance Requirements within the period specified
therein, it shall be deemed to be in breach of this Agreement and the Authority
shall be entitled to recover Damages, to be calculated and paid for each day of
delay until the breach is cured, at the higher of (a) 0.5% (zero point five per cent)
of Fixed Storage Charge, and (b) 0.1% (zero point one per cent) of the cost of such
repair or rectification as estimated by the Independent Expert. Recovery of such
Damages shall be without prejudice to the rights of the Authority under this
Agreement, including the right of Termination thereof.

17.10.2. The Damages set forth in Clause 17.10.1 may be assessed and specified forthwith
by the Independent Expert; provided that the Authority may, in its discretion,
demand a smaller sum as Damages, if in its opinion, the breach has been cured
promptly and the Concessionaire is otherwise in compliance with its obligations
hereunder. The Concessionaire shall pay such Damages forthwith and in the event
that it contests such Damages, the Dispute Resolution Procedure shall apply.

Authority’s right to take remedial measuies

=3
~J
Y
-3

17.11.1.In the event the Concessionaire does not maintain and/or repair the Storage
Facility or any part thereof in conformity with the Maintenance Requirements, the
Maintenance Manual or the Maintenance Programme, as the case may be, and
fails to commence remedial works within 15 (fifteen) days of receipt of the O&M
Inspection Report or a notice in this behalf from the Authority or the Independent
Expert, as the case may be, the Authority shall, without prejudice to its rights
under this Agreement including Termination thereof, be entitled to undertake
such remedial measures at the risk and cost of the Concessionaire, and to recover
its cost from the Concessionaire. In addition to recovery of the aforesaid cost, a
sum equal to 20% (twenty per cent) of such cost shall be paid by the
Concessionaire to the Authority as Damages. For the avoidance of doubt, the right
of the Authority under this Clause 17.11.1 shall be without prejudice to its rights
and remedies provided under Clause 17.10.

17.11.2. The Authority shall have the right, and the Concessionaire hereby expressly grants
to the Authority the right, to recover the costs and Damages specified in Clause
17.11.1 directly from the Escrow Account as if such costs and Damages were O&M
Expenses, and for that purpose, the Concessionaire hereby agrees to give
irrevocable instructions to the Escrow Bank to make payment from the Escrow
Account in accordance with the instructions of the Authority under this Clause

; m}.n.z and debit the same to O&M Expenses.
Ly ;
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17.12.

17.12.1.

17.12.2.

17.12.3.

17.13.

Overriding powers of the Authority

If in the reasonable opinion of the Authority, the Concessionaire is in material
breach of its obligations under this Agreement and, in particular, the Maintenance
Requirements, and such breach is causing or likely to cause material hardship or
danger to any person or property or the Users, the Authority may, without
prejudice to any of its rights under this Agreement including Termination thereof,
by notice require the Concessionaire to take reasonable measures immediately for
rectifying or removing such hardship or danger, as the case may be.

In the event that the Concessionaire, upon notice under Clause 17.12.1, fails to
rectify or remove any hardship or danger within a reasonable period, the Authority
may exercise overriding powers under this Clause 17.12.2 and take over the
performance of any or all the obligations of the Concessionaire to the extent
deemed necessary by it for rectifying or removing such hardship or danger;
provided that the exercise of such overriding powers by the Authority shall be of
no greater scope and of no longer duration than is reasonably required hereunder;
provided further that any costs and expenses incurred by the Authority in
discharge of its obligations hereunder shall be deemed to be O&M Expenses, and
the Authority shall be entitled to recover them from the Concessionaire in
accordance with the provisions of Clause 17.11 along with the Damages specified
therein.

In the event of a national emergency, civil commotion or any other act specified in
Clause 29.3, the Authority may take over the performance of any or all the
obligations of the Concessionaire to the extent deemed necessary by it or as
directed by the Government, and exercise such control over the Storage Facility or
give such directions to the Concessionaire as may be deemed necessary; provided
that the exercise of such overriding powers by the Authority shall be of no greater
scope and of no longer duration than is reasonably required in the circumstances
which caused the exercise of such overriding power by the Authority. For the
avoidance of doubt, it is agreed that the consequences of such action shall be
dealt in accordance with the provisioris of Article 29. It is also agreed that the
Concessionaire shall comply with such instructions as the Authority may issue in
pursuance of the provisions of this Clause 17.12.3, and shall provide assistance and
cooperation to the Authority, on a best effort basis, for performance of its
obligations hereunder.

Restoration of loss or damage to Storage Facility

Save and except as otherwise expressly provided in this Agreement, in the event
that the Storage Facility or any part thereof suffers any loss or damage during the
Concession Period from any cause whatsoever, the Concessionaire shall, at its cost
and expense, rectify and remedy such loss or damage forthwith so that the
Storage Facility conforms to the provisions of this Agreement.
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17.14. Modifications to the Storage Facility

The Concessionaire shall not carry out any material modifications to the Storage
Facility save and except where such modifications are necessary for the Storage
Facility to operate in conformity with the Specifications and Standards,
Maintenance Requirements, Good Industry Practice and Applicable Laws; provided
that the Concessionaire shall notify the Independent Expert of the proposed
modifications along with particulars thereof at least 15 (fifteen) days before
commencing work on such modifications and shall reasonably consider any
suggestions that the Independent Expert may make within 15 (fifteen) days of
receiving the Concessionaire’s proposal. For the avoidance of doubt, all
modifications made hereunder shall comply with the Specifications and Standards,
Applicable Laws and the provisions of this Agreement.

17.15. Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this
Agreement if any part of the Storage Facility is not available for storage of Food
Grains on account of any of the following for the duration thereof:

a. an event of Force Majeure;

' fmmiima Mmlemm b e ili
L. measures taken to ensure the safe use of the Storage Facility except when

unsafe conditions occurred because of failure of the Concessionaire to
perform its obligations under this Agreement; or

c. compliance with a request from the Authority or the directions of any
Government Instrumentality, the effect of which is to close all or any part of
the Storage Facility.

Provided, that any such Non-Availability and particulars thereof shall be notified by
the Concessionaire to the Authority and the Independent Expert without any delay:

Provided further that the Concessionaire shall ensure and procure Availability of all
unaffected parts of the Storage Facility, provided they can be operated safely.

17.16. Advertising on the Site

The Concessionaire shall not undertake or permit any form of commercial
advertising, display or hoarding at any place on the Site which violates Applicable
Laws. All advertising on the Storage Facility shall also conform to Good Industry
Practice.

17.17. Determination of available storage capacity

17.17.1. The Concessionaire shall from time to time, but not less than once a quarter,
inform the Authority and the Independent Expert in writing of the unused Food
Grain storage capacity available in each of the Silo in the Storage Facility. The
oncessionaire shall especially inform the Authority when the unused Food Grain
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17.17.2.

17.18.

17.18.1.

17.18.2.

17.18.3.

17.18.4.

storage capacity reaches the level of 15% (fifteen) of total Storage Capacity. The
Authority and Independent Expert may carry out inspection of the Storage Facility
to verify such submissions made by the Concessionaire. Based on the submissions
made by the Concessionaire, as verified by the Independent Expert and/or the
Authority, the Authority shall determine the Acceptance Quantity for the Storage
Facility and shall, sufficiently in advance and not less than 72 (ceventy two) hours
in advance, instruct the Concessionaire to receive Food Grain from the Authority
or its nominees or from the farmers directly.

The Concessionaire shall be obligated to receive and store the Acceptance
Quantity in the Storage Facility as instructed by the Authority subject to
provisions of this Agreement.

Receipt of Food Grain in Storage Facility

The Authority shall be responsible for, directly or indirectly, procuring and
transporting of Food Grain, subject to the Acceptance Quantity, to the
Acceptance Point within the Storage Facility. In this case, the direct procurement
and transportation shall be undertaken by the Authority on its own or its
contractors while the indirect procurement and transportation may be
undertaken by the Authority’s nominee or by farmers.

Subject to the Acceptance Quantity determined at Clause 17.17, the
Concessionaire shall receive and accept all consignments of Food Grain received
at the gates of Storage Facility subject to the consignment of Food Grain meeting
the Grain Acceptance Specification, as per Schedule F, as determined by the Pre-
Acceptance Test. For avoidance of doubt, a consignment shaii mean the totai
quantity of Food Grain, whether in bulk or bagged form, contained in a single
Vehicle, a Vehicle being a truck, tractor-trailer or animal-pulled cart, where one
Vehicle is distinguishable from another Vehicle.

Each consignment of the Food Grain received at the Storage Facility shall be
subjected to Pre-Acceptance Test to be carried out by the Concessionaire at its
costs. The Pre-Acceptance Test shall determine the quantity and the quality of
Food Grain in the consignment. The Concessionaire shall prepare a report of Pre-
Acceptance Test (“Pre-Acceptance Test Report”) for each consignment of Food
Grain received at the Storage Facility and provide a duly signed and stamped
copy of the Pre-Acceptance Test Report to each of the Authority’s nominee /
farmer (in case consignment is received from the Authority’s nominee / farmer),
the Authority’s Representative and Independent Expert.

The quality test for the Pre-Acceptance Test shall be carried out on a sample basis
to determine if the quality is within the norms of Grain Acceptance Specifications
as specified under Schedule F. In the event, a consignment of Food Grain does not
meet the Grain Acceptance Specifications; the Concessionaire has the right to
reject the concerned consignment, duly stating the reason for the same in the
Pre-Acceptance Test Report. In the event the Concessionaire is of the opinion that
the concerned consignment can be brought within the Grain Acceptance
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17.18.5.

17.18.6.

17.18.7.

17.18.8.

17.18.9.

17.18.10.

Specifications by carrying out Pre-Storage Treatment, the Concessionaire may do
so with prior intimation and approval of the Authority’s Representative and
specifying the loss in quantity estimated for the consignment as a result of Pre-
Storage Treatment and the loss in quantity shall be borne by the Authority.

The sampling for the quality test as part of the Pre-Acceptance Test shall be
required to meet the following requirements :

In case of Food Grain received in bulk form in a Vehicle by road (open truck,
lorry, tractor-trailer, animal-pulled cart), a minimum of 5 (five) samples per
Vehicle taken from 5(five) different points;

In case of Food Grain received in bagged form in a Vehicle by road (open
truck, lorry, tractor-trailer, animal-pulled cart), a minimum of 10% of the Bags
from across the consignment to be probed for samples;

The quantity test for the Pre-Acceptance Test shall be carried out as per the
weighment test specified in Clause 17.22. The same shall be duly recorded in the
Pre-Acceptance Test Report.

The Authority may nominate a representative to witness the Pre-Acceptance
Tests during the receipt process and counter-sign the Pre-Acceptance Test
Report.

After the Pre-Acceptance Test, the consignment of Food Grain, as acceptable to
the Concessionaire, will be unloaded into the dump pit at the Acceptance Point.
All the activities related to unloading of Food Grain, including but not limited to
emptying of Food Grain load, unloading of Bags, debagging and emptying of Bags,
stacking of empty Bags, conveying of emptied load onto Pre-Storage Silos /
Receiving Silos and further for Pre-Storage Treatment and storage in Long Term
Storage Silos shall be the sole responsibility of the Concessionaire and shall be
carried by the Concessionaire at its own cost.

The possession of the Food Grain shall be deemed to have been transferred to
the Concessionaire once the Food Grain is received at the Acceptance Point. The
Concessionaire shall be responsible for the quantity and quality, as determined
through the Pre-Acceptance Test, of the Food Grain from Acceptance Point to the
Dispatch Point.

The Concessionaire shall maintain real-time information of the number of
consignments of Food Grain entering the gates of Storage Facility, number of
consignments which have been subjected to Pre-Acceptance Test, number of
consignments accepted, number of consignments rejected, quantity of Food
Grain accepted across all parameters of Grain Storage Specifications, average
quality of Food Grain accepted and other relevant details. The Concessionaire
shall provide consolidated information to the Authority at least once every
month. The Concessionaire shall maintain proper consignment-wise record and

P A% consolidated reports for inspection on future dates.
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17.18.11.

17.19.

17.19.1.

17.19.2.

17.20.

17.20.1.

The Concessionaire shall be overall responsible for managing all the activities
within the Storage Facility related to receipt and acceptance of Food Grain. The
Authority may appoint its representative to witness the Pre-Acceptance Test and
counter-sign each Pre-Acceptance Test Report or the consolidated Pre-
Acceptance Test Report.

Pre-storage treatment of Food Grain

The Concessionaire shall carry out Pre-Storage Treatment of Food Grain received
and accepted by the Concessionaire at the Acceptance Point. Such Pre-Storage
Treatment shall be limited to Cleaning and weighing and is to be carried out at
process tower (as specified in Schedule C) (the “Pre-Storage Treatment”). The
costs and expenses associated with the Pre-Storage Treatment shall be borne
solely by the Concessionaire.

The purpose of Pre-Storage Treatment of Food Grain shall be to clean the Food
Grain to bring it in conformance within the acceptable limit of Grain Acceptance
Specifications. Such Cleaning operation shall be required only if weighted average
quality of the Acceptance Quantity is below the Grain Acceptance Specifications.
In such cases where the Cleaning activities leads to release of dust and residue,
the same shall be collected, weighed and examined by the Authority’
Representative prior to its disposal.

Storage of Food Grain

After the Pre-Storage Treatment, the Concrssionaire shall move the Food Grain to
one of the Long Term Storage Silos (as speciied.in scheduie Cj, for iong term
storage. The Concessionaire shall inform the loading plan for each of the Long
Term Storage Silo to the Authority and obtain concurrence of the Authority to
avoid unwarranted mixing of Food Grain consignments and shall load the Silos
accordingly. The Authority shall provide its concurrence or suggest modification
within reasonable time of receipt of roequest from the Concessionaire. The

- Authority may also inform the same whi'e informing the Concessionaire of the

17.20.2.

17.20.3.
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Acceptance Quantity.

The Concessionaire shall carry out precscrvation activities, including aeration,
fumigation, sanitation activities as required and in accordance with the
Specifications and Standards.

The Concessionaire shall carry out regular physical inspections of the Food Grain
stored in the Storage Facility, at intervals of not more than 15 (fifteen) days, to
ascertain the quality of Food Grain storrd in the Storage Facility. Such physical
inspections shall include drawing samp'- s ¢f Food Grain from the Long Term
Storage Silos and carrying out quality checks on the same. The Concessionaire
shall also carry out inspection of the Stcrage Facility to check for any signs of
damage, leakage, infestation, con!’ wiration of any kind, breakage,
malfunctioning and such other aspects v.* ‘ch may affect the quality and quantity
of the Food Grain stored in the Storage - “lity.
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17.20.4.

17.20.5.

17.20.6.
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17.21.1.

17.21.2.

17.21.3.

The Concessionaire shall cnsure that the quality of the Food Grain is maintained
at the same level as it was at the time of acceptance at the Acceptance Point. The
required quality of the Food Grain stock stored at any point in time shall be the
weighted average quality mecasure of all the consignments which constitutes the
stock as at the time of review. For the purpose of evaluation, the principle of First
in First Out (FIFO) shall be applied. The Food Grain should at all times be within
the limits prescribed under Grain Acceptance Specifications in Schedule F.

The Concessionaire shall ensure that the quantity of the Food Grain is maintained
at the same level as it was at the time of receipt. For the purpose of determining
the required quantity of Food Grain stored in the Storage Facility at point in time,
shall be estimated as the closing as of the latest stock audit, duly accepted by the
Authority, increased by the total quantity of Food Grain received and accepted by
the Concessionaire, based on Pre-Acceptance Test Report, since the latest stock
audit and reduced by the quantity of Food Grain dispatched by the
Concessionaire, based on the Dispatch Reports, since the latest stock audit.

The Concessionaire shall be responsible for storing the Food Grain in compliance
with FAQ norms for a maximum period of 3 (three) years from the date of receipt.
Beyond this period, the Concessionaire shall take all reasonable effort to maintain
the quality of the Food Grain without attracting any liability for loss in quality.

Dispatch of Food Grains

In the event the Authority wishes to move Food Grain out of the Storage Facility,
the Authority shall issue a written notice (“Dispatch Notice”) for the same to the
Concessionaire at-least 72 (seventy two) hours in advance. The Dispatch Notice
shall specify the total quantity to be moved, whether the movement is to be in
bulk or bagged form and the associated timelines.. The Authority shall take into
consideration the Storage Facility and the related capacities and the Maintenance
Program prior to issuing any Dispatch Notice.

Based on the Dispatch Notice from the Authority, the Concessionaire shall make
the requisite arrangements such that the Food Grain can be dispatched within the
timelines stipulated by the Authority. The Concessionaire shall not move out any
quantity of Food Grain without the Dispatch Notice from the Authority.

Upon issuance of the Dispatch Notice, the Authority shall ensure that sufficient
transportation arrangement, by way of sufficient number of trucks or other mode
of transportation, is made available at the Storage Facility as per timelines
mentioned in the Dispatch Notice. The cost of such transportation, including
demurrage charges within period stipulated under Performance Standards, shall
be borne solely by the Authority.

. In the event the Food Grain is to be dispatched in bagged form, the Authority

shall make available Bags, in proper condition, to the Concessionaire at the Bag
e Warehouse (as specified in Schedule C), within the Storage Facility at no
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17.21.5.

17.21.6.

17.21.7.

17.21.8.

17.21.9.

cost to the Concessionaire. The Concessionaire shall be responsible for unloading
of Bags brought in Vehicles arranged by the Authority.

In the event the Food Grain is to be dispatched in bagged form, the
Concessionaire shall carry out bagging using the Bagging System, as specified in
Schedule C, and prepare stack of filled Bags. Prior to filling in a Bag, the
Concessionaire shall ensure that the Bag is not damaged in which case the
damage should be brought to the notice of the Authority. The Concessionaire
shall ensure that the stipulated quantity of Food Grain is filled in each Bag.

In the event the Food Grain is to be dispatched in bulk form by road, the
Concessionaire shall move the required quantity, in batches, as per Dispatch
Notice to the Bulk Truck Loading System, as specified in Schedule C, for bulk
loading of trucks.

Prior to dispatch of Food Grain from the Storage Facility, the Concessionaire shall
carry out quality inspection on the Food Grain being dispatched as part of Pre-
Dispatch Test. The quality inspection shall be done on random samples drawn
during the process of reclaiming Food Grain from the Long Term Storage Silos.
The sample shall be drawn at random basis from the conveying system, Pre-
Shipping Silos, Bagging System, and filled Bags. A minimum number of 3 (three)
samples should be drawn per 10 MT of grain reclaimed from the Long Term
Storage Silo. The required quality of the Food Grain stock shall be the weighted
average quality measure of 2!l the consignments which constitutes the stock
being reclaimed from the Lone Term Storage Silo as per Dispatch Notice. For the
purpose of evaluation, the principle of First in First Out (FIFO) shall be applied.
lhe Food Grain <i-.id a2 ail umes be within the iimits prescribed under Grain
Acceptance Specifications in Schedule F.

In the event the weishted average quality of the consignment at the time of
dispatch is less than the recuired levels as stipulated in Clause 17.21.7, the
Concessionaire, with the pern ssion of the Authority, may, at its costs, carry out
cleaning activity on :he consi;nment of Food Grain proposed to be dispatch to
bring it at par with r-quired lovels. Any loss in quantity as a result of this process
shall be borne by the Concessionaire.

Prior to dispatch of © :od Grai» ‘rom the Storage Facility, the Concessionaire shall
carry out quantity © pec:ion . * the Food Grain being dispatched as part of Pre-
Dispatch Test. The ¢ nt:y m :surement shall be done as per method specified
under clause 17.22.

17.21.10.The Authority shall nominate its representative at the Storage Facility during the

time of dispatch to itno«s to quality and quantity test under the Pre-Dispatch
Test.

17.21.11.The Concessionairc - nall presa e a consignment-wise report on the Food Grain

gy

dispatched (“Disp.ich Report”). The Dispatch Report shall specify the
consignment wise 1 port or -juantity, quality, form of release (bulk or bagged)
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which shall be time stamped at the exit gate of the Storage Facility. The
Concessionaire shall send a consolidated Dispatch Report, covering multiple
consignments dispatched in a period, such period being not more than 7 days, to
the Authority with a copy to the Independent Expert.

17.21.12.The possession of the Food Grain shall be dcemed to be transferred to the

17.22.

17.22.1.

17.22.2.

Authority at the point where the Food Grain is loaded onto the transportation
Vehicle, whether in bagged or bulk form; provide the Concessionaire shall be
liable to provide security to the transportation Vehicle and the Food Grain loaded
thereto till the point the Vehicle leaves the premises of the Storage Facility. The
loading point of transportation Vehicle shall be considered as the Dispatch Point
(the “Dispatch Point”) for the purpose of this Agreement.

Weighment of Food Grain

In case of consignment received by road, the determination of the quantity for
the Pre-Acceptance Test shall be done in two steps, first being measurement of
the gross weight of the Vehicle with the consignment fully loaded, and then as
second step, measuring the gross weight of the Vehicle after the consignment has
been emptied, such that the weight of the Food Grain consignment shall be the
difference between the two measurements further reduced for the weight of the
Bags based on standard weight in case Food Grain consignment is received in
Bags. The Concessionaire shall keep records of the weighments carried at the
weighing machines.

In case of reclaiming of Food Grain from the Long Term Storage Silos for dispatch,

the weight of the consignment shall be determined using the online weigher as
part of the process tower specified in Schedule C or such similar provision. The

_ Concessionaire shall keep records of the weighments carried at the online

17.23.

weighers.

Damages payable in shortfall in compliance during Operation

Period

17.23.1.

17.23.2.

In the event in providing the Services, the Concessionaire fails to comply with the
performance parameters set out in Schedule G, as certified by the Independent
Expert, the Concessionaire shall be liable to pay Damages to the Authority at the
rates/on the basis of calculations set forth in Schedule L.

In the event the Availability is below the levels of Normative Availability, the same
shall be considered as shortfall and the Concessionaire shall be liable to pay
Damages to the Authority as stipulated in Schedule L, provided that such shortfall
is not due to Force Majeure Event. The shortfall shall be measured as Normative
Availability less Availability where the Availability shall be calculated as per
methodology prescribed below.

The Availability shall mean the availability as derived in the following manner and
‘ AT TR/ ASTENE CHVAERA
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17.23.3.

17.24.

17.25. .

17.25.1.

17.25.2.

17.25.3.

Availability in a period = (1 — (period of Non-Availability)/(Total period)) X 100

Where period of Non-Availability is the total number of hours in a time period
during which any of the Services is disrupted. It is agreed that such time period
here that the disruption is cumulatively for more than an hour in a calendar day
shall be considered for the purpose of this calculation.

Total period shall mean the total number of hours in a period when the Storage
Services is required to be available and shall be calculated as number of calendar
days in a time period multiplied with 20 (twenty) hours per day.

Upon withdrawal of stock for dispatch, if it is found that variation in moisture,
when compared to the weighted average level of the stock in the relevant Long
Term Storage Silo, has led to shortfall in quantity of Food Grain for the Authority,
the Concessionaire shall make good the loss on account of such shortfall to the
Authority. The shortfall in quantity shall be measured as per the norm prescribed
in the Standards and Specifications and shall be recorded for every consignment
dispatched. The Damages on such shortfall, based on the records for every
consignment, shall be assessed by the Independent Expert through physical audit
of the stock and the Damages so calculated, at rates prescribed in Schedule L,
shall be payable by the Concessionaire to the Authority.

Damages payable in the event of lower reliability

The reliability of the Storage Facility in any quarter shall be measured in terms of
the number of Forced Closures occurring in the Storage Facility (“the Reliability”)
.. =-al. £ 2 ta amec.oo— P mesmmd ablkawn dtlamma Favas ARAmiaiiva and +haAa
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Concessionaire shall procure Reliability such that there are no more than 1 (One)
Forced Closure in the Storage Facility in each quarter. In the event of a lower
Reliability during any quarter the Concessionaire shall pay damages in accordance

with the provisions of Schedule L

Appointment of Contractors _

In order to carry out the operational and/or maintenance requirements of the
Storage Facility, the Concessionaire may appoint any person(s) as Contractor(s),
at its own cost and risk, for any works related to the operations and/or
maintenance of the Storage Facility; provided that such person(s) are capable for
carrying out the required work for and on behalf of the Concessionaire.

The Concessionaire shall ensure that its obligations, which are relevant to the
scope of work of a Contractor, pursuant to this Agreement are incorporated in
the terms and conditions under which any Contractor is retained.

Prior to the appointment of a Contractor for any substantial work, the
Concessionaire shall inform the Independent Expert of the appointment and the
qualification of such Contractors. The Independent Expert shall have the right, but
not the obligation, to review the submissions related to the qualification of the
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Contractors. The Concessionaire shall undertake required steps to address the
concerns raised by Independent Expert, if any.

17.25.4. The appointment of Contractors shall not in any way relieve the Concessionaire of
its obligations as set out in this Agreement and the Independent Expert’s consent
to the appointment of such Contractors shall not impose any obligation or liability
whatsoever on the Authority in this respect.

17.26. Handling Losses

The Authority acknowledges that after receipt of Food Grains pursuant to the
provisions of Clause 17.18, the Concessionaire shall undertake Cleaning and
processing thereof in accordance with the provision of this Agreement. The Parties
expressly agree that a reduction of [0.1% (zero point one per cent)] in the weight of
Food Grains delivered to the Concessionaire shall be deemed to be a consequence
of such Cleaning and processing (“the Handling Losses”) and the same shall be
deducted from the quantity of Food Grains accepted by the Concessionaire for
storage at the Storage Facility and reckoned as such for the purposes of Storage
Charges and dispatch of Food Grains. [Provided however that the Parties have
expressly agreed not to give effect to the aforesaid reduction of Handling Losses for
and in respect of Food Grains received at the Storage Facility prior to the 3rd (third)
anniversary of COD, and all Food Grains received at the Storage Facility during such
period shall be deemed to have been accepted and stored as if there were no
Handling Losses.]

17.27. ISO Certification

17.27.1. The Concessionaire shall, within 6 (six) months from COD, achieve and thereafter
maintain throughout the Concession Period, the applicable ISO certifications,
including 1SO /TS 22003:2007, or a substitute thereof for all the facilities at the
Storage Facility, and shall provide a certified copy thereof to the Authority
forthwith.

17.27.2. In the event of default in obtaining the certifications specified in Clause 17.27.1,
the Concessionaire shall, within 15 (fifteen) days thereof, submit to the Authority
an action plan that sets out the actions proposed to be taken by the
Concessionaire for rectifying its deficiencies and obtaining such certifications for
all facilities of the Storage Facility.

17.27.3. If the period of default in obtaining the ISO certifications under this Clause 17.26
shall exceed a continuous period of 3 (three) months, the Concessionaire shall
thereafter pay Damages to the Authority in an amount equal to 0.5% (zero point
five per cent) of the Fixed Storage Charge for every 1 (one) month of default
beyond the aforesaid period of 3 (three) months.
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18.1.

18.2.

e,

ARTICLE 18

18.SAFETY REQUIREMENTS

Safety Requirements

The Concessionaire shall comply with the provisions of this Agreement, Applicable
Laws and Applicable Permits and conform to Good Industry Practice for securing
the safety of the Storage Facility, other persons present in the premises and Users.
In particular, the Concessionaire shall develop, implement and administer a
surveillance and safety programme for providing a safe environment on or about
the Storage Facility, and shall comply with the safety requirements set forth in
Schedule | (the “Safety Requirements”).

Expenditure on Safety Requirements

All costs and expenses arising out of or relating to Safety Requirements shall be
borne by the Concessionaire
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19.1.

19.2.

19.3.

ARTICLE 19

19.MONITORING OF OPERATION AND MAINTENANCE

Monthly status reports

During Operation Period, the Concessionaire shall, no later than 7 (seven) days
after the close of each month, furnish to the Authority and the Independent Expert
a monthly report stating in reasonable detail the condition of the Storage Facility
including its compliance or otherwise with the Maintenance Requirements,
Maintenance Manual, Maintenance Programme and Safety Requirements, and shall
promptly give such other relevant information as may be required by the
Independent Expert. In particular, such report shall separately identify and state in
reasonable detail the defects and deficiencies that require rectification.’

Inspection

The Independent Expert shall inspect the Storage Facility at least once a quarter. It
shall make a report of such inspection (the “O&M Inspection Report”) stating in
reasonable detail the defects or deficiencies, if any, with particular reference to the
Maintenance Requirements, Maintenance Manual, the Maintenance Programme
and Safety Requirements, and send a copy thereof to the Authority and the
Concessionaire within 7 (seven) days of such inspection.

Tests

For determining that the Storage Facility conforms to the Maintenance
Requirements, the Independent Expert shall require the Concessionaire to carry
out, or cause to be carried out, tests specified by it in accordance with Good
Industry Practice. The Concessionaire shall, with due diligence, carry out or cause to
be carried out all such tests in accordance with the instructions of the Independent
Expert and furnish the results of such tests forthwith to the Independent Expert.
One half of the costs incurred on such tests, and to the extent certified by the
Independent Expert as reasonable, shall be reimbursed by the Authority to the
Concessionaire. -

19.4. Remedial measures

19.4.1.

The Concessionaire shall repair or rectify the defects or deficiencies, if any, set
forth in the O&M Inspection Report or in the test results referred to in Clause
19.3 and furnish a report in respect thereof to the Independent Expert and the
Authority within 15 (fifteen) days of receiving the O&M Inspection Report or the
test results, as the case may be; provided that where the remedying of such
defects or deficiencies is likely to take more than 15 (fifteen) days, the
Concessionaire shall submit progress reports of the repair works once every week
until such works are completed in conformity with this Agreemengcmm CHHABRA
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19.4.2.

The Independent Expert shall require the Concessionaire to carry out or cause to
be carried out tests, at its own cost, to determine that such remedial measures
have brought the Storage Facility into compliance with the Maintenance
Requirements and the procedure set forth in this Clause 19.4.2 shall be repeated
until the Storage Facility conforms to the Maintenance Requirements. In the
event that remedial measures are not completed by the Concessionaire in
conformity with the provisions of this Agreement, the Authority shall be entitled
to recover Damages from the Concessionaire under and in accordance with the
provisions of Clause 17.10.

19.5. Reports of unusual occurrence

19.5.1.

The Concessionaire shall, prior to the close on each day on which any unusual
occurrence as defined in this Clause 19.5 materialises, send to the Authority and
the Independent Expert, by facsimile or e-mail, a report stating accidents and
unusual occurrences on the Storage Facility relating to the safety and security of
Food Grains, the Users or the persons affected by it and the Storage Facility. A
monthly summary of such reports shall also be sent within 3 (three) days of the
closing of each month. For the purposes of this Clause 19.5, accidents and
unusual occurrences on the Storage Facility shall include:

(a)
(b)
(c)

(d)
(e)
(f)
(8)

(h)

death or injury to any person;
damaged or dislodged fixed equipment;

any obstruction on the Storage Facility, which results in slow down of the
services being provided by the Concessionaire;

disablement of any equipment during operation;

communication failure affecting the operation of Storage Facility;
smoke or fire;

flooding of Storage Facility; and

such other relevant information as may be required by the Authority or the’
Independent Expert.
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ARTICLE 20

20. SECURITY OF THE STORAGE FACILITY

20.1. Security

20.1.1. Without prejudice to the obligations of the Concessionaire to obtain insurance for
the Storage Facility in accordance with the provisions of this Agreement, the
Authority acknowledges and agrees that unless otherwise specified in this
Agreement, it shall, at its own cost and expense, procure or cause to be procured
security of the Storage Facility for the prevention of terrorism, hijacking, sabotage
and/or similar acts or occurrences; provided that the Authority and the
Concessionaire may at any time mutually enter into an agreement to jointly
provide security services for the Storage Facility and such agreement may inter
alia provide for sharing of costs as may be agreed upon.

20.1.2. The Concessionaire shall provide and maintain perimeter fencing or other suitable
protection around the Storage Facility and shall be responsible for the security
arrangements for the Storage Facility in order to maintain orderly conduct of its
business and the security thereof.

[
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The Concessionaire shaii abide by and implement any instructions of the
Authority for enhancing the security of the Storage Facility. The Concessionaire
shall not be entitled to any compensation for disruption of its operations or loss
or damage resulting from the Government’s actions or the actions of any
organization authorized by the Government other than those resulting from wilful
or grossly negligent acts or omissions of the Government or of such organisation.
The Authority agrees that it shall cause the relevant organisations to take such
actions as reasonably deemed necessary by them for the security of the Storage
Facility, without unduly or unreasonably disrupting the operations of the Storage
Facility or interfering with the exercise of rights or fulfilment of obligations by the
Concessionaire under this Agreement. The Concessionaire agrees that it shall
extend its full support and cooperation to the Authority and to the other
organisations authorised by the Government in the discharge of their obligations
for and in respect of the security of the Storage Facility.

20.1.4. The Authority agrees that it shall, at the request of the Concessionaire, cause the
Government to procure and provide the services of security forces of the
Government on a best effort basis.

20.1.5. The Authority shall ensure and procure that the personnel of the Concessionaire
and all its contractors, suppliers, sub-contractors and agents are allowed free
access to the Storage Facility without any unreasonable interference by the
personnel of the Authority or the Government, including the security personnel
employed by or on behalf of the Government.
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20.2. Insurance Premium

The Authority and the Concessionaire shall jointly make best endeavours to
ensure that the security of the Storage Facility is maintained such that the level of
risk premium under insurance covers (if any) that is to be borne by the
Concessionaire shall be at the lowest possible rate. The Parties hereto agree that
in the event of a significant rise in such risk premium arising primarily out of a
change in the security environment, the Concessionaire shall, notwithstanding
anything to the contrary contained in this Agreement, be entitled to pass on 50%
(fifty per cent) of such increase to the Authority as and when required subject to
submission of necessary proof of payment in this regard.
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ARTICLE 21

21.INDEPENDENT EXPERT

21.1. Appointment of Independent Expert

21.1.1. The Authority shall appoint a consulting engineering firm substantially in
accordance with the selection criteria set forth in Schedule P, to be the
Independent Expert under this Agreement (the “Independent Expert”). The
appointment shall be made no later than 90 (ninety) days from the date of this
Agreement and shall be for a period of 3 (three) years. On expiry or termination
of the aforesaid period, the Authority may in its discretion renew the
appointment, or appoint another firm from a fresh panel constituted pursuant to
Schedule P to be the Independent Expert for a term of 3 (three) years, and such
procedure shall be repeated after expiry of each appointment.

21.2. Duties and functions

21.2.1. The Independent Expert shall discharge its duties and functions substantially in
accordance with the terms of reference set forth in Schedule P.

21.2.2. The Independent Expert shall submit regular periodic reports (at least once every

month) to the Authority in respect of its duties and functions set forth in Schedule
P

21.2.3. A true copy of all communications sent by the Authority to the Independent
Expert and by the Independent Expert to the Authority shall be sent forthwith by
the Independent Expert to the Concessionaire

21.24. A true copy of all communications sent by the Independent Expert to the
Concessionaire and by the Concessionaire to the Independent Expert shall be sent
forthwith by the Independent Expert to the Authority

21.3. Remuneration

The remuneration, cost and expenses of the Independent Expert shall be paid by
the Authority and subject to the limits set forth in Schedule P, one-half of such
remuneration, cost and expenses shall be reimbursed by the Concessionaire to
the Authority within 15 (fifteen) days of receiving a statement of expenditure
from the Authority.

21.4. Termination of appointment

21.4.1. The Authority may, in its discretion, terminate the appointment of the
Independent Expert at any time, but only after appointment of another
Independent Expert in accordance with Clause 21.1.
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21.4.2,

If the Concessionaire has reason to believe that the Independent Expert is not
discharging its duties and functions in a fair, efficient and diligent manner, it may
make a written representation to the Authority and seek termination of the
appointment of the Independent Expert. Upon receipt of such representation, the
Authority shall hold a tripartite meeting with the Concessionaire and Independent
Expert for an amicable resolution of the Dispute, and if any difference or
disagreement between the Authority and the Concessionaire remains unresolved,
the Dispute shall be settled in accordance with the Dispute Resolution Procedure.
In the event that the appointment of the Independent Expert is terminated
hereunder, the Authority shall appoint forthwith another Independent Expert in
accordance with Clause 21.1.

21.5. Authorised signatories

21.6.

21.7.

The Authority shall require the Independent Expert to designate and notify to the
Authority and the Concessionaire up to 2 (two) persons employed in its firm to
sign for and on behalf of the Independent Expert, and any communication or
document required to be signed by the Independent Expert shall be valid and
effective only if signed by any of the designated persons; provided that the
Independent Expert may, by notice in writing, substitute any of the designated
persons by any of its employees.

Dispute resolution

If either Party disputes any advice, instruction, decision, direction or award of the
Independent Expert, or, as the case may be, the assertion or failure to assert
jurisdiction, the Dispute shall be resolved in accordance with the Dispute
Resolution Procedure.

Interim arrangement

In the event that the Authority does not appoint an Independent Expert, or the
Independent Expert so appointed has relinquished its functions or defaulted in

discharge thereof, the Authority may, in the interim, designate and authorise any
person to discharge the functions of the Independent Expert in accordance with the
provisions of this Agreement, save an except that such person shall not exercise any
functions relating to review, comment, approval or inspection as specified in this
Agreement for and in respect of the Independent Expert, and such functions shall
be discharged as and when an Independent Expert is appointed in accordance with
the provisions of this Agreement. Provided, however, that nothing contained in this
Clause 21.7 shall in any manner restrict the rights of the Authority to enforce
compliance of the provisions of this Agreement.
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Part IV

____ Financial Covenants
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ARTICLE 22
22.FINANCIAL CLOSE

22.1. Financial Close

22.1.1.

22.1.2.

Concessionaire hereby agrees and undertakes that it shall achieve Financial Close
within 180 (one hundred and eighty) days from the date of this Agreement and in
the event of delay, it shall be entitled to a further period not exceeding 90
(Ninety) days, subject to payment of Damages to the Authority in a sum
calculated at the rate of 0.1% (zero point one per cent) of the Performance
Security for each day of delay, or for a further period not exceeding 180 (one
hundred and eighty) days, subject to payment of Damages specified in Clause 4.3;
provided that the Damages specified herein shall be payable every week in
advance and the period beyond the said 180 (one hundred and eighty) days shall
be granted only to the extent of Damages so paid; provided further that no
Damages shall be payable if such delay in Financial Close has occurred solely as a
result of any default or delay by the Authority in procuring satisfaction of the
Conditions Precedent specified in Clause 4.1.2 or due to Force Majeure. For the
avoidance of doubt, the Damages payable hereunder by the Concessionaire shall
be in addition to the Damages, if any, due and payable under the provisions of
Clause 4.3.

The Concessionaire shall, upon occurrence of Financial Close, notify the Authority
forthwith, and shall have provided to the Authority, at least 2 (two) days prior to
Financial Close, 3 (three) true copies of the Financial Package and the Financial
Model, duly attested by a Director of the Concessionaire, along with 3 (three) soft
copies of the Financial Model in MS Excel version or any substitute thereof, which
is acceptable to the Senior Lenders.

22.2. Termination due to failure to achieve Financial Close

22.2.1.

22.2.2.

Notwithstanding anything to the contrary contained in this Agreement, but
subject to Clause 29.6, in the event that Financial Close does not occur, for any
reason whatsoever, within the period set forth in Clause 22.1.1 or the extended
period provided thereunder, all rights, privileges, claims and entitlements of the
Concessionaire under or arising out of this Agreement shall be deemed to have
been waived by, and to have ceased with the concurrence of the Concessionaire,
and the Concession Agreement shall be deemed to have been terminated by
mutual agreement of the Parties. For the avoidance of doubt, it is agreed that in
the event the Parties hereto have, by mutual consent, determined the Appointed
Date to precede the Financial Close, the provisions of this Clause 22.2.1 shall not

apply. ,

Upon Termination under Clause 22.2.1, the Authority shall be entitled to encash
the Bid Security and appropriate the proceeds thereof as Damages; provided,
however, that if Financial Close has not occurred solely as a result of the
Authority being in default of any of its obligations under Clause 4.2, it shall, upon
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Termination, return the Bid Security forthwith along with the Damages due and
payable under Clause 4.2. For the avoidance of doubt, it is expressly agreed that if
the Bid Security shall have been substituted by Performance Security, the
Authority shall be entitled to en-cash therefrom an amount equal to Bid Security.
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23.1.

23.1.1.
23.1.2.

23.2.

23.2.1.

23.2.2.

28.2:51

23.2.4.

23.2.5.
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ARTICLE 23
23.GRANT

Grant

The Authority agrees to provide to the Concessionaire cash support by way of an
outright Grant equal to the sum set forth in the Bid, namely, Rs. 7,65,00,000/- (
Indian Rupees Seven Crore Sixty Five Lakh Only), in accordance with the
provisions of this Article 23 (the “Grant”).

The Grant shall be disbursed to the Concessionaire by way of Equity Support in
accordance with the provisions of Clause 23.2,

Equity SIJI:!PO"t

Subject to the conditions specified in this Clause 23.2, the Grant shall be credited
to the. Escrow Account "and shall be applied by the Concessionaire for meeting the
Total Project Cost (the “Equity Support")

The Equity Support shall not exceed the sum specified in the Bid and as accepted
by the Authority, but shall in no case be greater than the Equity of the
Concessionaire, and shall be further restricted to a sum not exceeding 20%
(Twenty per cent) of the Total Project Cost. For the avoidance of doubt, the Total
Project Cost to be reckoned for the purposes of this Clause 23.2.2 shall include
Equity Support.

Equity Support shall be due and payable to the Concessionaire after it has
expended the Equity, and shall be disbursed proportionately along with the loan
funds thereafter remaining to be disbursed by the Senior Lenders under the
Financing Agreements. The Authority shall disburse each tranche of the Equity
Support as and when due, but no later than 15 (fifteen) days of receiving a
request from the Concessionaire along with necessary particulars.

In the event of occurrence of a Concessionaire Default, disbursement of Equity
Support shall be suspended till such Concessionaire Default has been cured by the
Concessionaire.

Subject to the provisions of the scheme of financial support to Public Private
Partnership in Infrastructure as notified by the Central Government (the “Scheme
for Financial Assistance”) the Authority shall for funding the Grant specified in
Clause 23.1.1 provides best effort assistance to the Concessionaire for obtaining
viability gap funding under the Scheme for Financial Assistance. For the avoidance
of doubt, it is expressly agreed that in the event of the concessionaire being able
to receive such viability gap funding for the project the same shall, for the
purposes of this Agreement be deemed to be Grant by the Authority hereunder,
to be disbursed in accordance with the provisions of the Scheme for Financial
Assistance. It is further agreed that the Authority shall at all times discharge its
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obligation to disburse Grant under and in accordance with this Article 23 whether
or not funds are disbursed to the Concessionaire under the Scheme of Financial
Assistance

23.3. Deleted

i o e
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ARTICLE 24

24.LICENSE FEE

24.1. License Fee

24.1.1.

24.1.2.

In consideration of the Grant of Concession under this Agreement, the License
Fee payable by the Concessionaire to the Authority for use of land shall be

Re.1.00 (Rupee One) per year during the term of this Agreement.

The License Fee, for each year, shall be paid in advance within 90 (ninety) days of
the commencement of the Accounting Year, for which itis due and payable.
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25.1.

25.1.1.

ARTICLE 25
25.Storage and Handling Charges

Storage and Handling Charges

Subject to the provisions of this Agreement, the Concessionaire upon achieving
COD for the Project and Completion Certificate having been issued, and in
consideration of the Concessionaire performing and discharging its obligations in
accordance with the terms, conditions and covenants set forth in this Agreement,
the Authority shall pay to the Concessionaire the Storage and Handling Charges as
per provisions of this Agreement from the COD to the Terminal Date or till
Termination Date, whichever is earlier.

25.1.2. In the event, COD is achieved earlier than the Scheduled Completion Date, the

Authority may, at its sole discretion, start utilizing the Storage Facility against
payment of the Storage and Handling Charges.

25.1.3. The Storage and Handling Charge payable by the Authority to the Concessionaire

shall have the following components

a) Fixed Storage Charge;

b} Variable Charge;

c) BagHandling Charges; and

d) Service Tax, as applicable under service tax rules and provided the

Concessionaire is having a valid service tax registration.

25.1.4. The monthly Fixed Storage Charge for the Accounting Year in which COD occurs

shall be the product of Rs. 66.04 (Rupees Sixty Six and Four paise) and the Normative
Availability for and in respect of the Normative Availability of Storage Capacity for
the relevant month. It is clarified that the Fixed Storage Charge of Rs. 66.04 per MT
per month will not be changed/indexed till COD. By way of illustration, it is clarified
that if COD occurs in Accounting Year 2018-19, the Fixed Storage Charge of Rs. 66.04
would be payable for Accounting Year 2018-19. However, for second Accounting
year from COD (FY 2019-20), the total variation in the price index shall be taken into
account from the base index year (2012-13) for which the base Fixed Storage Charge
are Rs. 57.50 per MT per month duly factoring the annual escalation over the years
as per the Price Index. For the subsequent years, the Fixed Storage Charge shall be
revised annually in accordance with the provision of this Article 25. The above
benefit or indexation during the period of construction will be available for only a
maximum of One and Half years (540 days) from the Appointed date and rates
arrived at for the scheduled COD will be frozen till the actual COD and for
subsequent years only annual revision will be admissible from the rate which was
frozen on the scheduled COD. For the avoidance of doubt, the Parties agree that the
ixed Storage Charge for a part of any month shall be determined on a proportionate
asis. By way of illustration, the Parties agree twm mgaﬁﬁmﬁ'rw&hﬁ&hty is
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9,800 MT, the Fixed Storage Charge shall be the product of Rs. 66.04 and 9,800 i.e.
(Rs. 6,47,145 (Rupees Six lakh Forty Seven thousand and One hundred Forty Five
only).

25.1.5.

25.1.6.

25.1.7.

25.1.8.

The Variable Charge for storage of Food Grains shall be Rs. 0.57 (Fifty seven paise)
per quintal per month [i.e. Rs 5.7 per MT per month] for Food Grains actually
stored in the Storage Facility for any month or part thereof in the Accounting Year
in which COD occurs. In case of rice storage, following additional charges shall be
payable by the Authority to the Concessionaire

a) An initial chilling charge of Rs. 43 (Rupees Forty three) per ton, for each
rice Silo bin, whether fully or partly occupied, when rice is received at the
Project Facility

b) Maintenance chilling charge of Rs. 38 (Rupees Thirty eight) per ton per
year, for each rice Silo bin whether fully or partly occupied, for any
month or part thereof in the Accounting Year

The payment towards the Bag Handling Charge to be made to the Concessionaire
by the Authority is as follows:

a) Rs. 1.20 (one point two zero) per Bag for number of Bags de-bagged
b) Rs. 1.75 (one point seven five) per Bag for number of Bags bagged

c)Rs. 1.83 (one point eight three) per Bag for number of Bags stacked and loaded

The payment towards Bag Handling Charges shall be made on 2 monthly basis.

At any time if the storage is above the Storage Capacity, as defined in Schedule B,
additional storage charge at the rate of 25% of the Fixed Storage Charge for the
actual period of storage shall be payable by the Authority to the Concessionaire.
The total payment under this clause a) shall be calculated by multiplying (a) the
total grain stored over the Storage Capacity, as defined in Schedule B, with (b)
25% of the Fixed Storage Charge further multiplied with (c) the actual days of
storage divided by 365. For clarity, the Variable Charge and Bag Handling Charges
shall be payable on the actual quantity of Food Grain handled/stored in terms of
provisions of the clauses 25.1.5 and 25.1.6

The Fixed Storage Charge, Variable Charge and Bag Handling Charges payable
under this Article 25 shall be the only payment made by the Authority to the
Concessionaire towards provision of Storage Services as per the terms of the
Agreement.

It is clarified that the Fixed Storage Charges, Variable Charges and Bag Handling Charges
shall not be charged/index until the COD has been achieved. In the every subsequent year

after the COD the charges shall be revised annually.
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25.2. Escalation of Storage and Handling Charge

25.2.1. The Fixed Storage Charge for an Accounting year shall be calculated by reducing
the Fixed Storage Charge for the previous Accounting year by 2% and then shall
be revised annually to reflect the variation in Price Index occurring between the
Reference Index Date for January of the year specified in this Clause 25.2.1 and
the Reference Index Date for the month of January preceding the Financial Year
for which such revision is undertaken. For the avoidance of doubt, the Parties
agree that the base Fixed Storage Charge mentioned in Clause 25.1.4 has been
fixed with reference to Accounting Year in which COD occurs. The illustration for
calculation of Fixed storage charge is provided in Schedule E

For the avoidance of doubt and by way of illustration, the Fixed Storage Charge
for the Accounting Year commencing from April 1, 2019 shall be calculated by
taking into account the total variation in the price index from the based index
year duly factoring the annual escalation over the years as per price Index and the
same shall be as per following table for that Accounting Year.

Year Fixed Storage Charge in Rs per MT per Month
2012-13 57.50
2013-14 62.45
2014-15 66.04
2015-16 67.02
2016-17 67.70
2017-18 71.09
2018-19 74.64
2019-20 78.37

Note: Fixed Storage Charge till Financial Year 2016-17 has been calculated based on the
actual variation in Price Index, however from Financial Year 2017-18 onwards, the Fixed
Storage Charge has been estimated based on Average Price index of @5% annually.

25.2.2. The Fixed Charge for the Accounting Year in which COD occurs shall be the sum
specified in Clause 25.1.4, and for each subsequent Accounting Year, the
applicable Fixed Charge shall be determined by decreasing the Fixed Charge for
the immediately preceding Accounting Year by 2% (two per cent) thereof. For the
avoidance of doubt and by way of illustration, the Fixed Charge for the
Accounting Year in which COD occurs shall be the amount specified in Clause
25.1.4, and for the second and third Accounting Years it shall be a sum equal to
98% (ninety eight per cent) and 96.04% (ninety six point zero four per cent)
respectively of the amount specified in Clause 25.1.4.

For the avoidance of doubt and by way of illustration, Fixed Charges computed
for First year of COD, second year of COD and subsequent years are as tabulated
below:

Year . Final storage charge after
' factoring price index and
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25.2.3.

reduction @2%
2018-19 66.04
2019-20 78.37
2020-21 80.64
2021-22 82.98
2022-23 85.39

Note: Average Price index is assumed @5% annually. The aforementioned Fixed
Charges are indicative for illustration purpose only. For Fixed Charges payable by
FCI to the Concessionaire from second year of COD onwards, actual Price index to
be derived by FCI as per clause 25.1.4 shall be applicable. The monthly base fixed
charge of Rs 66.04 per MT per month has been arrived at for the Accounting Year
2014-15 taking into account annual escalation as per actual variation in the price
index from the base index Year 2012-13. For avoidance of doubt, it is hereby
clarified that total escalation in base price index shall be applicable as per the
aforementioned table for 2nd year of COD subject to maximum permissible
construction period of 1.50 years (540 days) as per the terms of DCA. It is further
clarified that in case of any delay beyond 540 days, escalation in base price index
for corresponding delay shall not be‘applicable with cumulative effect.

It is clarified that the Variable Charge of Rs. 0.57 per quintal per month (Rs 5.7 per
MT per month) will not be changed/indexed till COD (FY 2018-19). By way of
illustration, it is clarified that if COD occurs in Accounting Year 2018-19, the
Variable Charge of Rs. 0.57 would be payable for Accounting Year 2018-19.
However, for second Accounting year from COD (FY 2019-20), the total variation
in the price index shall be taken into account from the base index year (2012-13)
for which the Variable Charge are Rs. 5.00 per MT per month duly factoring the
annual escalation over the years as per the Price Index. For the subsequent years,
the Variable Charge shall be revised annually to reflect the variation in Price Index
occurring between the Reference Index Date for January of the year specified in
this Clause 25.2.3 and the Reference Index Date for the month of January
preceding the Accounting Year for which such revision is undertaken. The above
benefit or indexation during the period of construction will be available for only a
maximum of 1.50 years (540 days) from the Appointed date and rates arrived at
for the scheduled COD will be frozen till the actual COD and for subsequent years
only annual revision will be admissible from the rate which was frozen on the
scheduled COD. For the avoidance of doubt and by way of illustration, the
Variable Charge for the Accounting Year commencing from April 1, 2019 shall be
calculated by taking into account the total variation in the price index from the
based index year duly factoring the annual escalation over the years as per price
Index and the same shall be as per following table for that Accounting Year.

Year Base Variable Charge in Rs per MT per Month
2012-13 5.00
2013-14 5.43
2014-15 5.74
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25.2.4.

25.2.5.

2015-16 5.83
2016-17 5.89
2017-18 6.18
2018-19 6.49
2019-20 6.82

Note: Variable Charge till Financial Year 2016-17 has been calculated based on
the actual variation in Price Index, however from Financial Year 2017-18 onwards,
the Variable Charge has been estimated based on Average Price index of @5%
annually.

For avoidance of doubt, the Parties agree that the base Variable Charge of Rs 0.50
(Rupees Zero point five zero) per quintal per month here above has been fixed
with reference to the Accounting Year [2012-13].

Note: Average Price index is assumed @5% annually. The aforementioned
Variable Charge are indicative for illustration purpose only. For Variable Charge
payable by FCI to the Concessionaire from second year of COD onwards, actual
Price index to be derived by FCI as per clause 25.2.3 shall be applicable. The
Variable charge of Rs 5.70 per MT per month has been arrived at for the
Accounting Vear 2014-15 talking into account annual escalation as per actual
variation in the price index from the base index Year 2012-13. For avoidance of
doubt, it is hereby clarified that total escalation in base price index shall be
applicable as per the aforementioned table for 2nd year of COD subject to
maximum permissible construction period of 1.50 years (540 days) as per the
terms of DCA. It is further clarified that in case of any delay beyond 540 days,

_escalation in base price index for corresponding delay shall not be applicable with

cumulative effect.

The Bag Handling Charges shall be revised annually to reflect the variation in CPI
(IW) to the extent of 80% (eighty per cent) thereof, occurring between the
Reference Index Date for January preceding the Accounting Year specified in the
Clause 25.2.4 and the Reference Index Date for the month of January preceding
the Accounting Year for which such revision is undertaken. For the avoidance of
doubt, the Parties agree that the Bag Handling Charges mentioned in Clause
25.1.6 has been fixed with reference to Accounting Year in which COD occurs. The
illustration for calculation of Bag Handling Charges is provided in Schedule E

For detailed computation methodology of the Storage and Handling Charges
under Clause 25.1.4, 25.1.5, 25.1.6 and 25.2.4, refer to Schedule E

25.3. Invoices

25.3.1.

With effect from the COD, at the end of each calendar month, the Concessionaire
shall prepare and submit to the designated Bank account with copy to the
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25.3.2.

Facility with supporting calculations in relation to the service with following
details:

a) The opening stock of Food Grain, quantity of the Food Grains received
and/or dispatched during that month in accordance with weighment
readings for that month and the closing stock of Food Grain;

b) The Fixed Storage Charges for the month calculated as per Schedule E;

c) The Variable Charges for the month calculated as per Schedule E;

d) The Bag Handling Charges for the month calculated as per Schedule E;

e) adjustment, including adjustments for past period, if any;

f) arrears, if any; and

g) Taxes, if any.

The Concessionaire shall maintain, retain and store all relevant information along
with the relevant records, bills, invoices and receipts with respect to Storage
Services performed under this Agreement. Upon request, the Concessionaire shall
provide all such information forthwith to the Authority.

25.4. Mode of Payment

254.1.

254.2.

The Concessionaire hereby expressly authorises Authority to pay the Storage and
Handling charges, including anv reduction or adjustments, Termination Payment
and any other payment which becomes payable by the Authority to the
Concessionaire under this Agreement directly by credit to the designated Bank
account as per mechanism stipulated in Clause 26.1. The Authority shall to the
extent of the payment so made be relieved and discharged of all its obligations in

respect of such payments under this Agreement.
Unless otherwise provided in this Agreement, the Invoices shall be payable withirp
30 (thirty) days from the date of submission of the Invoice to the Authority under

an acknowledgement (“Payment Due Date”).

25.5. Disputed Amounts

25.5.1.

If, within 21 (twenty one) days of the submission of an Invoice ,the Authority does
hot raise any dispute, in writing, on the submitted Invoice, the Invoice shall be
considered as being accurate, final and binding. In the event, the Authority raises
any Dispute on an Invoice, it shall specify the specific parts where it has
objections (“Disputed Amounts”). The portion payable as per the Invoice other
than the Disputed Amount shall be the undisputed amounts (“Undisputed
Amounts”). The Authority shall advise the designated Bank Account of the
Disputed Amounts.
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25.5.2. The Authority through the Account Bank shall pay the Undisputed Amounts of
Invoice on or before the Payment Due Date.

25.5.3. If the parties do not, within 30 (thirty) days, of the communication of dispute in
writing, resolve any dispute arising under this Clause 25.5 either Party may refer
the matter for dispute resolution as set out in Article 39

25.5.4. In the event the Disputed Amounts are settled in favour of the Concessionaire,
the Authority shall additionally pay interest to the Concessionaire at the rate of
interest equal to rate of interest applicable on fixed deposit of 90 (ninety) days
offered by the State Bank of India (“Reference Rate”). The interest payable under
this clause shall be caiculated from the Payment Due Date to actual payment
date.

25.6. Delay in Payment

25.6.1. If payment of Undisputed Amounts of an Invoice is not made by the Authority
and/or Account Bank into the designated Bank account of the Concessionaire on
or before the close' of business on the Payment Due Date, a delayed payment
charge on the unpaid payable amount due, for each day from the Payment Due
Date of the Invoice till date of actual payment thereof, shall be payable at the
rate of interest equal to rate of interest applicable on fixed deposit of 90 (ninety)
days offered by the State Bank of India (“Reference Rate”). Subject to Clause
25.5, Authority’s failure to pay full payable amount (other than Disputed
Amounts) of an Invoice within 30 (thirty) days of the Payment Due Date, shall
constitute, a material breach of this Agreement by the Authority.

25.6.2. The non-payment of the Disputed Amount, as per Clause 25.5, shall not amount
to a breach by the Authority under this Agreement.

25.7. Right to set-off

The Authority retains the right to set-off any amount owed to it by the
Concessionaire under this Agreement which has fallen due and payable against
any amount due to the Concessionaire under this Agreement,

25.8. Payment Security Mechanism

25.8.1. The Authority shall, no later than 30 (thirty) days prior to the likely date of CoD,
provide to the Concessionaire, an unconditional, revolving and irrevocable letter
of credit for an amount equivalent to 120% (one hundred twenty per cent) of the
Storage and Handling Charge payable for the Storage Facility for a period of 1
(one) month (the “Letter of Credit”), which may be drawn upon by the
Concessionaire for recovery of payment due against the Monthly Invoice in
accordance with the provisions of this Agreement. The Letter of Credit shall be
substantially in the form specified in Schedule R and shall come into effect on
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25.8.2.

25.8.3.

25.8.4.

ey
th
o
in

The Letter of Credit shall be procured by the Authority from a Bank where at least
40% (forty per cent) of the Authority’s total monthly revenues are normally
deposited. All costs and expenses relating to opening and maintenance of the
Letter of Credit shall be borne by the Authority.

In the event of Authority’s failure to pay the Monthly Invoice before the 27th
(twenty seventh) day of the month in which the relevant Payment Due Date
occurs, the Concessionaire may, in its discretion, invoke the Letter of Credit for
recovery of the amount due, whereupon the Bank that has issued the Letter of
Credit shall, without any reference to the Authority, transfer the amount due to
the Escrow Account, upon the Concessionaire presenting the following
documents, namely:

a. acopy of the Monthly Invoice which has remained unpaid; and
b. a certificate from the Concessionaire to the effect that the Monthly Invoice

is in accordance with this Agreement and that the amount due has

remained unpaid.

In the event that the amount covered by the Letter of Credit is at any time less
than the amount specified in Clause 25.8.1 or is insufficient for recovery of
payment due against the Monthly Invoice, the Authority shall, within a period of 7
(seven) days from the date on which such shortfall occurred, cause the Letter of
Credit to be replenished and reinstated to the extent specified in Clause 25.8.1.
The Parties may, by mutua! agreement, substitute the Leiier of Credit by an
unconditional and irrevocable bank guarantee or any equivalent instrument as
may be mutually agreed upon.

25.9. Security Creation by Concessionaire

The Authority hereby acknowledges that the Concessionaire shall, without increasing the
financial liabilities as contemplated by the Authority under this Agreement, have the right
to undertake and implement such financial engineering, structuring and creation of
security in relation to the flow of receivables due from the Authority under this
Agreement, as it may consider necessary in order to effectively finance the Project and the
provision of Storage Services. The Authority herby undertake to take, on a best efforts
basis, such actions as may be necessary in order for the Concessionaire to create a valid
and enforceable obligations, arrangements and security and not to impose or create any
restrictions in relation thereto.
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ARTICLE 26

26.ESCROW ACCOUNT

26.1. Escrow Account

26.1.1.

26.1.2.

The Concessionaire shall, prior to the Appointed Date, open and establish an
Escrow Account with a Bank (the “Escrow Bank”) in accordance with this
Agreement

The nature and scope of the Escrow Account are fully described in the agreement
(the “Escrow Agreement”) to be entered into amongst the Concessionaire, the
Authority, the Escrow Bank and the Senior Lenders through the Lenders’
Representative, which shall be substantially in the form set forth in Schedule Q.

26.2. Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows
and receipts into the Escrow Account:

a) all funds constituting the Financial Package;

b) all revenues trom the Project, inciuding ithe proceeds of any rentals,
deposits, capital receipts or insurance claims; and

¢) all payments by the Authority, including the Storage and Handling charges

Provided that the Senior Lenders may make direct disbursements to the
Contractor in accordance with the express provisions contained in this behalf in
the Financing Agreements.

26.3. Withdrawals during Concession Period

26.3.1.

The Concessionaire shall, at the time of opening the Escrow Account, give
irrevocable instructions, by way of an Escrow Agreement, to the Escrow Bank
instructing, inter alia, that deposits in the Escrow Account shall be appropriated in
the following order every month, or at shorter intervals as necessary, and if not
due in a month then appropriated proportionately in such month and retained in
the Escrow Account and paid out therefrom in the month when due:

a) all taxes due and payable by the Concessionaire for and in respect of the
Storage Facility;

b) all payments relating to construction of the Storage Facility, subject to and
in accordance: with the conditions, if any, set forth in the Financing
Agreements;

~c¢) O&M Expenses, subject to the ceiling, if any, set forth in the Financing Agreements;
: e{l"%q @ragl | ASEEM CHHABRA
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d)

f)
g)

h)

i)

26.3.2. The

O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of this Agreement, and certified by the Authority as
due and payable to it;

any other amounts due and payable to the Authority, including revenue
share from release of Storage Capacity to the extent not set off in
accordance with the provisions of this Agreement

monthly proportionate provision of Debt Service due in an Accounting Year;

Deleted

All payments and Damages certified by the Authority as due and payable to
it by the Concessionaire, pursuant to the Storage Agreement;

monthly proportionate provision of debt service payments due in an
Accounting Year in respect of Subordinated Debt; any reserve requirements
set forth in the Financing Agreements; and

balance, if any, in accordance with the instructions of the Concessionaire.

Concessionaire shall not in a-ny manner modify the order of payment

specified in Clause 26.3.1, except with the prior written approval of the Authority.

26.4. Withdrawals upon Termination

26.4.1. Notwithstanding anything to the contrary contained in this Agreement, all
amounts standing to the credit of the Escrow Account shall, upon Termination, be
appropriated in the following order:

a)

b)

d)

f)

all taxes due and payable by the Concessionaire for and in respect of the
Project; o -

90% (ninety per cent) of Debt Due excluding Subordinated Debt;
outstanding revenue share and any other amounts due and payable to the
Authority

all payments and Damages certified by the Authority as due and payable to it
by the Concessionaire pursuant to this Agreement, including any claims in
connection with or arising out of Termination;

retention and payments relating to the liability for defects and deficiencies

set forth in Article 34;
outstanding Debt Service Payments including the balance of Debt Due;
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26.4.2.

g) outstanding Subordinated Debt;

h) incurred or accrued O&M Expenses;

i) any other payments required to be made under this Agreement; and

j) balance, if any, in accordance with the instructions of the Concessionaire:

Provided that no appropriations shall be made under Sub-clause (j) of this Clause
26.4.1 until a Vesting Certificate has been issued by the Authority under the
provisions of Article 33

The provisions of this Article 26 and the instructions contained in the Escrow
Agreement shall remain in full force and effect until the obligations set forth in
Clause 26.4.1 have been discharged.
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ARTICLE 27
27.INSURANCE

27.1. Insurance during Concession Period

The Concessionaire shall effect and maintain at its own cost, during the
Construction Period and the Operation Period, such insurances for such maximum
sums as may be required under the Financing Agreements, and the Applicable
Laws, and such insurances as may be necessary or prudent in accordance with
Good Industry Practice. The Concessionaire shall also effect and maintain such
insurances as may be necessary for mitigating the risks that may devolve on the
Authority as a consequence of any act or omission of the Concessionaire during
the Construction Period. The Concessionaire shall procure that in each insurance
policy, the Authority shall be a co-insured and that the insurer shall pay the
proceeds of insurance into the Escrow Account. For the avoidance of doubt, the
level of insurance to be maintained by the Concessionaire after repayment of
Senior Lenders’ dues in full shall be determined on the same principles as
applicable for determining the level of insurance prior to such repayment of
Senior Lenders’ dues.

27.2. Notice to the Authority

No later than 45 (forty-five) days prior to commencement of the Construction
Period or the Operation Period, as the case may be, the Concessionaire shall by
notice furnish to the Authority, in reasonable detail, information in respect of the
insurances that 1t proposes to effect and maintain in accordance with this Article
27. Within 30 (thirty) days of receipt of such notice, the Authority may require the
Concessionaire to effect and maintain such other insurances as may be necessary
pursuant hereto, and in the event of any difference or disagreement relating to
any such insurance, the Dispute Resolution Procedure shall apply.

27.3. Evidence of Insurance Cover

All insurances obtained by the Concessionaire in accordance with this Article 27
shall be maintained with insurers on terms consistent with Good Industry
Practice. Within 15 (fifteen) days of obtaining any insurance cover, the
Concessionaire shall furnish to the Authority, notarised true copies of the
certificate(s) of insurance, copies of insurance policies and premia payment
receipts in respect of such insurance, and no such insurance shall be cancelled,
modified, or allowed to expire or lapse until the expiration of at least 45 (forty
five) days after notice of such proposed cancellation, modification or non-renewal
has been delivered by the Concessionaire to the Authority.

27.4. Remedy for failure to insure

if the Concessionaire shall fail to effect and keep in force all insurances for which
it is responsible pursuant hereto, the Authority shall have the option to either
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keep in force any such insurances, and pay such premia and recover the costs
thereof from the Concessionaire, or in the event of computation of a Termination
Payment, treat an amount equal to the Insurance Cover as deemed to have been
received by the Concessionaire.

27.5. Waiver of subrogation

All insurance policies in respect of the insurance obtained by the Concessionaire
pursuant to this Article 27 shall include a waiver of any and all rights of
subrogation or recovery of the insurers thereunder against, inter alia, the
Authority, and its assigns, successors, undertakings and their subsidiaries,
affiliates, employees, insurers and underwriters, and of any right of the insurers
to any set-off or counterclaim or any other deduction, whether by attachment or
otherwise, in respect of any liability of any such person insured under any such
policy or in any way connected with any loss, liability or obligation covered by
such policies of insurance.

27.6. Concessionaire’s waiver

The Concessionaire hereby further releases, assigns and waives any and all rights
of subrogation or recovery against, inter alia, the Authority and its assigns,
undertakings and their subsidiaries, affiliates, employees, successors, insurers and
underwriters, which the Concessionaiie may otherwise have or acquire in or from
or in any way connected with any loss, liability or obligation covered by policies of
insurance maintained or required to be maintained by the Concessionaire
pursuant to this Agreement (other than third party liability insurance policies) or
because of deductible clauses in or inadequacy of limits of any such policies of
insurance.

27.7. Application of insurance proceeds

27.7.1. The proceeds from all insurance claims, except life and injury and other than
stated in Clause 27.9, shall be paid to the Concessionaire by credit to the Escrow
Account and it shall, notwithstanding anything to the contrary contained in
Clause 26.1, apply such proceeds for any necessary repair, reconstruction,
reinstatement, replacement, improvement, delivery or installation of the Storage
Facility, followed by payment of Damages and the balance remaining, if any, shall

. "be applied in agcordance with the provisions contained in this behalf in the
~» Financing Agreements.

27.7.2. The proceeds from the Insurance of Food Grains as specified in Clause 27.9 shall
be paid directly to the Authority and no other claims on this sum shall be
entertained
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27.8. Insurance Cover

Without prejudice to the provisions contained in Clause 27.1, the Concessionaire
shall, during the Operations Period, procure and maintain Insurance Cover
including but not limited to the following:

a)

b)

d)
e)

f)

Loss, damage or destruction of the Project Assets, including assets
handed over by the Authority to the Concessionaire, at replacement
value;

comprehensive third party liability insurance including injury to or death
of personnel of the Authority or others caused by the Storage Facility;

the Concessionaire’s general liability arising out of the Concession;
liability to third parties for goods or property damage;
workmen’s compensation insurance; and

any other insurance that may be necessary to protect the Concessionaire
and its employees, including all Force Majeure events that are insurable
at commercially reasonable permits and not otherwise in items (a) to (e)
above

27.9. Insurance of food grains

Subject to the provisions of Clause 27.2, the Concessionaire shall effect and
maintain, during the Operation Period, such insurances for such maximum sums
as may be specified by the Authority to cover any shortfall in or loss of Food
Grains and such other insurances as may be necessary or prudent in accordance
with Good Industry Practice. The Concessionaire shall also effect and maintain
such insurances as may be necessary for mitigating the risks that may devolve on
the Authority as a consequence of any act or omission of the Concessionaire
during the Operation Period. The Concessionaire shall procure that in each
insurance policy, the Authority shall be a co-insured. For the avoidance of doubt,
the aforesaid insurances shall include the value of Food Grains stored, calculated
with reference to the average procurement cost of such Food Grains.
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ARTICLE 28
28.ACCOUNTS AND AUDIT

28.1. Audited accounts

28.1.1.

28.1.2.

28.1.3.

The Concessionaire shall maintain books of accounts recording all its receipts
(including the revenues from Storage and Handling Charges and all revenues
derived/collected by it from or on account of the Storage Facility and/or its use),
income, expenditure, payments (including payments from the Escrow Account),
assets and liabilities, in accordance with this Agreement, Good Industry Practice,
Applicable Laws and Applicable Permits. The Concessionaire shall provide 2 (two)
copies of its Balance Sheet, Cash Flow Statement and Profit and Loss Account,
along with a report thereon by its Statutory Auditors, within 90 (ninety) days of
the close of the Accounting Year to which they pertain and such audited accounts,
save and except where expressly provided to the contrary, shall form the basis of
payments by either Party under this Agreement. The Authority shall have the
right to inspect the records of the Concessionaire during office hours and require
copies -of relevant extracts of books of accounts, duly certified by the Statutory
Auditors, to be provided to the Authority for verification of basis of payments,
and in the event of any discrepancy or error being found, the same shall be
rectified and such rectified account shall form the basis of payments by either
Party under this Agreement.

The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an
Accounting Year, furnish to the Authority its unaudited financial results in respect
of the preceding quarter, in the manner and form prescribed by the Securiiies
and Exchange Board of India for publication of quarterly results by the companies
listed on a stock exchange.

On or before the thirty-first day of May each year, the Concessionaire shall
provide to the Authority, for the preceding Accounting Year, a statement duly
audited by its Statutory Auditors giving summarised information on (a) receipt on
account of Storage and Handling Charges and (c) such other information as the
Authority may reasonably require.

28.2. Appointment of auditors

28.2.1.

28.2.2.

The Concessionaire shall appoint, and have during the subsistence of this
Agreement as its Statutory Auditors, a firm chosen by it from the mutually agreed
list of 10 (ten) reputable firms of chartered accountants (the “Panel of Chartered
Accountants”), such list to be prepared substantially in accordance with the
criteria set forth in Schedule S. All fees and expenses of the Statutory Auditors

shall be borne by the Concessionaire.

The Concessionaire may terminate the appointment of its Statutory Auditors after
a notice of 45 (forty five) days to the Authority, subject to the replacement
Statutory Az{@tgrs being appointed from the Panel of Chartered Accountants.
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28.2.3.

Notwithstanding anything to the contrary contained in this Agreement, the
Authority shall have the right, but not the obligation, to appoint at its cost from
time to time and at any time, another firm (the “Additional Auditors”) from the
Panel of Chartered Accountants to audit and verify all those matters, expenses,
costs, realisations and things which the Statutory Auditors are required to do,
undertake or certify pursuant to this Agreement.

28.3. Certification of claims by Statutory Auditors

Any claim or document provided by the Concessionaire to the Authority in
connection with or relating to receipts, income, payments, costs, expenses,
accounts or audit, and any matter incidental thereto shall be valid and effective
only if certified by its Statutory Auditors. For the avoidance of doubt, such
certification shall not be required for exchange of information in the normal
course of business.

28.4. Set-off

In the event any amount is due and payable by the Authority to the
Concessionaire, it may set-off any sums payable to it by the Concessionaire and
pay the balance remaining. Any exercise by the Authority of its rights under this
Clause shall be without prejudice to any other rights or remedies available to it
under this Agreement or otherwise.

28.5. Dispute resolution

in the event of there being any difference between the findings of the Additionai
Auditors and the certification provided by the Statutory Auditors, such Auditors
shall meet to resolve the differences and if they are unable to resolve the same,
such Dispute shall be resolved by the Authority by recourse to the Dispute
Resolution Procedure.
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PartV

Force Majeure and Termination
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ARTICLE 29
29.FORCE MAJEURE

29.1. Force Majeure

As used in this Agreement, the expression “Force Majeure” or “Force Majeure
Event” shall mean occurrence in India of any or all of Non-Political Event, Indirect
Political Event and Political Event, as defined in Clauses 29.2, 29.3 and 29.4
respectively, if it affects the performance by the Party claiming the benefit of
Force Majeure (the “Affected Party”) of its obligations under this Agreement and
which act or event (i) is beyond the reasonable control of the Affected Party, and
(ii) the Affected Party could not have prevented or overcome by exercise of due
diligence and following Good Industry Practice, and (i) has Material Adverse

Effect on the Affected Party.

29.2. Non-Political Event
A Non-Political Event shall mean one or more of the following acts or events:

a) act of God, epidemic, extremely adverse weather conditions, lightning,
earthquake, landslide, cyclone, flood, volcanic eruption, chemical or
radioactive contamination or ionising radiation, fire or explosion (to the
extent of contamination or radiation or fire or explosion originating from a
source external to the Storage Facility);

b) strikes or boycotts (other than those involving the Concessionaire,
Contractors or their respective employees/representatives, or attributable
to any act or omission of any of them) interrupting supplies and services
to the Storage Facility for a continuous period of 24 (twenty four) hours

-and an aggregate period exceeding 7 (seven) days in an Accounting Year,
and not being an Indirect Political Event set forth in Clause 29.3;

c) any failure or delay of a Contractor but only to the extent caused by
another Non-Political Event and which does not result in any offsetting
compensation being payable to the Concessionaire by or on behalf of such
Contractor; )

d) any delay or failure of an overseas contractor to deliver any critical
equipment required for the Storage Facility and not available in India if
such delay or failure is caused outside India by any event specified in Sub-
clause (a) above and which does not result in any offsetting compensation
being payable to the Concessionaire by or on behalf of such contractor;

e) any judgement or order of any court of competent jurisdiction or statutory
authority made against the Concessionaire in any proceedings for reasons

other than (i) failure of the Concessionaire to comply with any Applicable
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Law or Applicable Permit, or (ii) on account of breach of any Applicable
Law or Applicable Permit or of any contract, or (iii) enforcement of this
Agreement, or (iv) exercise of any of its rights under this Agreement by
the Authority;

f) the discovery of geological conditions, toxic contamination or
archaeological remains on the Site that could not reasonably have been
expected to be discovered through a site inspection; or

g) any event or circumstances of a nature analogous to any of the foregoing.

29.3. Indirect Political Event
An Indirect Political Event shall mean one or more of the following acts or events:

a) an act of war (whether declared or undeclared), invasion, armed conflict
or act of foreign enemy, blockade, embargo, riot, insurrection, terrorist
or military action, civil commotion or politically motivated sabotage;

b) any political or economic upheaval, disturbance, movement, struggle or
similar occurrence which could not have been anticipated or foreseen by
a prudent person and which causes the construction or operation of the
Project to be financially unviable or otherwise not feasible;

¢} industry-wide or State-wide strikes or industrial action for a continuous
period of 24 (twenty four) hours and exceeding an aggregate period of 7
(seven) days in an Accounting Year;

d) any civili commotion, boycott or political agitation which prevents
collection of Fee by the Concessionaire for an aggregate period
exceeding 7 (seven) days in an Accounting Year;

e) failure of the Authority to permit the Concessionaire to continue the
Construction Works, with or without modifications, in the event of
stoppage of such works after discovery of any geological or
archaeological finds or for any other reason;

f) any failure or delay of a Contractor to the extent caused by any Indirect
Political Event and which does not result in any offsetting compensation
being payable to the Concessionaire by or on behalf of such Contractor;

g) any Indirect Political Event that causes a Non-Political Event; or

h) any event or circumstances of a nature analogous to any of ‘the
foregoing.

29.4. Political Event

A Political Event shall mean one or more of the following acts or events by or on
account of any Government Instrumentality:
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b)

c)

d)

e)

in accordance with the provisions of Article 36 and its effect, in financial
terms, exceeds the sum specified in Clause 36.1;

compulsory acquisition in national interest or expropriation of any Project
Assets or rights of the Concessionaire or of the Contractors;

unlawful or unauthorised or without jurisdiction revocation of, or refusal to
renew or grant without valid cause, any clearance, licence, permit,
authorisation, no objection certificate, consent, approval or exemption
required by the Concessionaire or any of the Contractors to perform their
respective obligations under this Agreement and the Project Agreements;
provided that such delay, modification, denial, refusal or revocation did not
result from the Concessionaire’s or any Contractor’s inability or failure to
comply with any condition relating to grant, maintenance or renewal of such
clearance, licence, authorisation, no objection certificate, exemption,
consent, approval or permit;

any failure or delay of a Contractor but only to the extent caused by another
Political Event and which does not result in any offsetting compensation
being payable to the Concessionaire by or on behalf of such Contractor; or
any event or circumstance of a nature analogous to any of the foregoing.

29.5. Duty to report Force Majeure Event

29.5.1.

29.5.2.

29.5.3.

Upon occurrence of a Force Majeure Event, the Affected Party shall by notice
report such occurrence to the other Party forthwith. Any notice pursuant hereto
shali include full particulars of:

a)

b)

c)

d)

the nature and extent of each Force Majeure Event which is the subject of
any claim for relief under this Article 29 with evidence in support thereof;

the estimated duration and the effect or probable effect which such Force
Majeure Event is having or will have on the Affected Party’s performance of
its obligations under this Agreement; )

the measures which the Affected Party is taking or proposes to take for
alleviating the impact of such Force Majeure Event; and

any other information relevant to the Affected Party’s claim.

The Affected Party shall not be entitled to any relief for or in respect of a Force
Majeure Event unless it shall have notified the other Party of the occurrence of
the Force Majeure Event as soon as reasonably practicable, and in any event no
later than 7 (seven) days after the Affected Party knew, or ought reasonably to
have known, of its occurrence, and shall have given particulars of the probable
material effect that the Force Majeure Event is likely to have on the performance
of its obligations under this Agreement.

For so long as the Affected Party continues to claim to be materially affected by
such Force Majeure Event, it shall provide the other Party with regular (and not
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less than weekly) reports containing information as required by Clause 29.5.1,
and such other information as the other Party may reasonably request the
Affected Party to provide.

29.6. Effect of Force Majeure Event on the Concession

29.6.1.

29.6.2.

Upon the occurrence of any Force Majeure Event prior to the Appointed Date, the
period set forth in Clause 22.1.1 for achieving Financial Close shall be extended by
a period equal in length to the duration of the Force Majeure Event.

At any time after the Appointed Date, if any Force Majeure Event occurs:

a)

b)

before COD, the Concession Period and the dates set forth in the Project
Completion Schedule shall be extended by a period equal in length to the
duration for which such Force Majeure Event subsists; or

after COD, whereupon the Concessionaire is unable to provide the Storage
Services despite making best efforts or it is directed by the Authority to
suspend the collection thereof during the subsistence of such Force Majeure
Event, the Concession Period shall be extended by a period, equal in length
to the period during which the Concessionaire was prevented from providing
the aforesaid service on account thereof; provided that in the event of
reduction in Storage Capacity where the Availability on any day is less than
90% (ninety per cent) of the Average Daily Availability, the Authority shall
extend the Concession Period in proportion to the loss of such Availability
due to Force Majeure. For the avoidance of doubt, loss of 25% (twenty-five
per cent) in Availability for four days as compared to the Average Daily

- Availability-shall- entitie -the Concessionaire to extension of one day in the

Concession Period.

29.7. Allocation of costs arising out of Force Majeure

29.7.1.

29.7.2.

Upon occurrence of any Force Majeure Event prior to the Appointed Date, the
Parties shall bear their respective costs and no Party shall be required to pay to
the other Party any costs thereof.

Upon occurrence of a Force Majeure Event after the Appointed Date, the costs
incurred and attributable to such event and directly relating to the Project (the
“Force Majeure Costs”) shall be allocated and paid as follows:

a)

upon occurrence of a Non-Political Event, the Parties shall bear their
respective Force Majeure Costs and neither Party shall be required to pay to
the other Party any costs thereof;

upon occurrence of an Indirect Political Event, all Force Majeure Costs
attributable to such Indirect Political Event, and not exceeding the Insurance
Cover for such Indlrect PoI|t|caI Event, shall be borne by the Corxc[egs;onalre,
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and to the extent Force Majeure Costs exceed such Insurance Cover, one half
of such excess amount shall be reimbursed by the Authority to the

Concessionaire; and
¢) upon occurrence of a Political Event, all Force Majeure Costs attributable to
such Political Event shall be reimbursed by the Authority to the
Concessionaire.
For the avoidance of doubt, Force Majeure Costs may include interest payments
on debt, O&M Expenses, any increase in the cost of Construction Works on
account of inflation and all other costs directly attributable to the Force Majeure
Event, but shall not include loss of Storage and Handling charges or debt
repayment obligations, and for determining such costs, information contained in
the Financial Package may be relied upon to the extent that such information is
relevant.

29.7.3. Notwithstanding anything contained in this Clause 29.7, if during the occurrence
of a Force Majeure Event, the Storage Capacity or part thereof is deemed
available for any reason whatsoever, the Authority shall not be liable to make any
payments towards Force Majeure Costs in respect thereof to the Concessionaire
under this Clause 29.7.

©29.7.4. Save and except as expressly provided in this Article 29, neither Party shall be
liable in any manner whatsoever to the other Party in respect of any loss,
damage, cost, expense, claims, demands and proceedings relating to or arising
out of occurrence or existence of any Force Majeure Event or exercise of any right
pursuant hereto.

29.8. Termination Notice for Force Majeure Event

If a Force Majeure Event subsists for a period of 180 (one hundred and eighty)
days or more within a continuous period of 365 (three hundred and ‘sixty five)
days, either Party may in its discretion terminate this Agreement by issuing a
Termination Notice to the other Party without being liable in any manner
whatsoever, save as provided in this Article 29, and upon issue of such
Termination Notice, this Agreement shall, notwithstanding anything to the
contrary contained herein, stand terminated forthwith; provided that before
issuing such Termination Notice, the Party intending to issue the Termination
Notice shall inform the other'Party of such intention and grant 15 (fifteen) days’
time to make a representation, and may after the expiry of such 15 (fifteen) days
period, whether or not it is in receipt of such representation, in its sole discretion
issue the Termination Notice.

29.9. Termination Payment for Force Majeure Event

29.9.1. If Termination is on account of a Non-Political Event, the Authority shall make a
Termination Payment to the Concessionaire in an amount equal to 90% (ninety
per cent) of the Debt Due less Insurance Cover.
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29.9.2,

29.9.3.

29.10.

29.11.

29.12.

If Termination is on account of an Indirect Political Event, the Authority shall
make a Termination Payment to the Concessionaire in an amount equal to:

a)

b)

Debt Due less Insurance Cover; provided that if any insurance claims forming
part of the Insurance Cover are not admitted and paid, then 80% (eighty per
cent) of such unpaid claims shall be included in the computation of Debt Due;
and

110% (one hundred and ten per cent) of the Adjusted Equity.

If Termination is on account of a Political Event, the Authority shall make a
Termination Payment to the Concessionaire in an amount that would be payable
under Clause 32.3.2 as if it were an Authority Default.

Dispute resolution

In the event that the Parties are unable to agree in good faith about the
occurrence or existence of a Force Majeure Event, such Dispute shall be finally
settled in accordance with the Dispute Resolution Procedure; provided that the
burden of proof as to the occurrence or existence of such Force Majeure Event
shall be upon the Party claiming relief and/or excuse on account of such Force
Majeure Event.

Excuse from performance of obligations

If the Affected Party is rendered wholly or partially unable to perform its
obligations under this Agreement because of a Force Majeure Event, it shall be
excused from performance of such of its obligations to the extent it is unable to
perform on account of such Force Majeure Event; provided that:

a)

b)

c)

the suspension of performance shall be of no greater scope and of no longer
duration than is reasonably required by the Force Majeure Event;

the Affected Party shall make all reasonable efforts to mitigate or limit
damage to the other Party arising out of or as a result of the existence or
occurrence of such Force Majeure Event and to cure the same with due
diligence; and

when the Affected Party is able to resume performance of its obligations
under this Agreement, it shall give to the other Party notice to that effect and
shall promptly resume performance of its obligations hereunder.

Compensation for Loss of Food Grain

Where any loss or shortfall of Food Grains occurs due to occurrence of a Force
Majeure Event, such loss or shortfall of Food Grains shall be borne and paid as
follows:

a)

upon occurrence of a Non-Political Event, any loss or shortfall in Food Grains
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29.13.

29.13.1.

29.13.2.

29.13.3.

29.13.4.

arising therefrom, but not exceeding the Insurance Cover, shall be borne by
the Concessionaire and paid to the Authority;

b) upon occurrence of an Indirect Political Event, any loss or shortfall in Food
Grains arising therefrom, but not exceeding the Insurance Cover, shall be
borne by the Concessionaire and paid to the Authority;

c) upon occurrence of a Political Event, the Concessionaire shall not be required
to bear any loss or shortfall arising therefrom and such loss or shortfall shall
be borne by the Authority

Relief for Unforeseen Events

Upon occurrence of an unforeseen event, situation or similar circumstances not
contemplated or referred to in this Agreement, and which could not have been
foreseen by a prudent and diligent person (the “Unforeseen Event”), any Party
may by notice inform the other Party of the occurrence of such Unforeseen
Events with the particulars thereof and its effects on the costs, expense and
revenues of the Project. Within 15 (fifteen) days of such notice, the Parties shall
meet and make efforts in good faith to determine if such Unforeseen Event has
occurred, and upon reaching agreement on occurrence thereof, deal with it in
accordance with the provisions of this Clause 29.13

Upon determination of the occurrence of the Unforeseen Event, the Parties shall
make a reference to a conciliation tribunal which shall comprise one member
each to be nominated by both Parties from among persons who have been Judges
of a High Court and the conciliators so nominated shall choose a chairperson who
has been a Judge of the Supreme Court or Chief Justice of a High Court

The conciliation tribunal referred to in Clause 29.13.2 shall conduct its
proceedings in accordance with the provisions of Article 39 as if it is an arbitration
proceeding under that Article, save and except as provided in this Clause 29.13

The conciliation tribunal referred to in this Clause 29.13 shall conduct preliminary
proceedings to satisfy itself that -

a) An Unforeseen Event has occurred;

b) The effects of such Unforeseen Event cannot be mitigated without a remedy or

relief which is not contemplated in the Agreement; and

¢) The Unforeseen Event or its effects have not been caused by any Party by any act

or omission of its part;

and if the conciliation tribunal is satisfied that each of the conciliations specified
hereinabove is fulfilled, it shall issue an order to this effect and conduct further
proceedings under this Clause 29.13
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29.13.5. Upon completion of the conciliation proceedings referred to in this Clause 29.13,
the conciliation tribunal may by a reasoned order make recommendations which
shall be:

a) based on a fair and transparent justification;

b) no greater in scope than is necessary for mitigating the effects of the
Unforeseen Event;

c) of no greater duration than is necessary for mitigating the effects of the
Unforeseen Events; and

d) quantified and restricted in terms of relief or remedy

29.13.6. Within 15 (fifteen) days of receiving the order referred to in Clause 29.13.5, the
Parties shall meet and make efforts in good faith to accept, in whole or in part,
the relief or remedy recommended by the conciliation tribunal for mitigating the
effects of the Unforeseen Event and to procure implementation of the Project in
accordance with the provision of this Agreement. In pursuance hereof, the Parties
may enter into a Memorandum of Understanding (“MoU”) setting forth the
agreement reached hereunder, and the terms of such MoU shall have force and
effect as if they form part of the Agreement
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ARTICLE 30
30.COMPENSATION FOR BREACH OF AGREEMENT

30.1. Compensation for default by the Concessionaire

Subject to the provisions of Clause 30.5, in the event of the Concessionaire being
in material default or breach of this Agreement, it shall pay to the Authority by
way of compensation, all direct costs suffered or incurred by the Authority as a
consequence of such material default or breach, within 30 (thirty) days of receipt
of the demand supported by necessary particulars thereof; provided that no
compensation shall be payable under this Clause 30.1 for any material breach or
default in respect of which Damages are expressly specified and payable under
this Agreement or for any consequential losses incurred by the Authority.

30.2. Compensation for default by the Authority

Subject to the provisions of Clause 30.5, in the event of the Authority being in
material default or breach of this Agreement at any time after the Appointed
Date, it shall pay to the Concessionaire by way of compensation, all direct costs
suffered or incurred by the Concessionaire as a consequence of such material
default or breach within 30 (thirty) days of receipt of the demand supported by
necessary particulars thereof; provided that no such compensation shall be
payable for any material breach or default in respect of which Damages have
been expressly specified in this Agreement. For the avoidance of doubt,
compensation payable may include interest payments on debt, O&M Expenses,
any increase in capitai costs on account of infiation and aii other costs directiy
attributable to such material breach or default but shall not include loss of
Storage and Handling Charges, debt repayment obligations or other
consequential losses, and for determining such compensation, information
contained in the Financia! Package and the Financial Model may be relied upon to
the exterit it is-relevant.

A

30.3. Exteftsion of Concession Period

Subject to the provisions of Clause 30.5, in the event that a material default or
breach of this Agreement as set forth in Clause 30.2 causes delay in achieving
COD, the Authority shall, in addition to payment of compensation under Clause
30.2, extend the Concession Period, such extension being equal in duration to the
period by which COD was delayed.
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30.4. Compensation to be in addition

30.5. Compensation payable under this Article 30 shall be in addition to, and without
prejudice to, the other rights and remedies of the Parties under this Agreement
including Termination thereof. Mitigation of costs and damage

The Affected Party shall make all reasonable efforts to mitigate or limit the costs

and damage arising out of or as a result of breach of Agreement by the other
Party.
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ARTICLE 31
31.SUSPENSION OF CONCESSIONAIRE’S RIGHTS

31.1. Suspension upon Concessionaire Default

Upon occurrence of a Concessionaire Default, the Authority shall be entitled,
without prejudice to its other rights and remedies under this Agreement including
its rights of Termination hereunder, to (i) suspend all rights of the Concessionaire
under this Agreement including the Concessionaire’s right to Storage and
Handling Charges, and other revenues pursuant hereto, and (ii) exercise such
rights itself and perform the obligations hereunder or authorise any other person
to exercise or perform the same on its behalf during such suspension (the
“Suspension”). Suspension hereunder shall be effective forthwith upon issue of
notice by the Authority to the Concessionaire and may extend up to a period not
exceeding 180 (one hundred and eighty) days from the date of issue of such
notice; provided that upon written request from the Concessionaire and the
Lenders’ Representative, the Authority shall extend the aforesaid period of 180
(one hundred and eighty) days by a further period not exceeding 90 (ninety) days.

31.2. Authority to act on behalf of Concessionaire

31.2.1. During the period of Suspension, the Authority shall, on behalf of the
Concessionaire, operate and maintain the Storage Facility under and in
accordance with this Agreement and appropriate the same for meeting the O&M
Expenses and for remedying and rectifying the cause of Suspension. Any balance
remaining after meeting the aforesaid expenditure shaii be deposited in a bank
account to be designated by the Concessionaire. For the avoidance of doubt, the
Authority shall continue to pay the Fixed Storage Charge, Variable Charges and
Bag Handling Charges under and in accordance with this Agreement and deposit
the same in the aforesaid designated bank account after appropriating the
expenses and costs specified hereinabove

31.2.2. During the period of Suspension hereunder, all rights and liabilities vested in the
Concessionaire in accordance with the provisions of this Agreement shall
continue to vest therein and all things done or actions taken, including
expenditure incurred by the Authority for discharging the obligations of the
Concessionaire under and in accordance with this Agreement and the Project
Agreements, shall be deemed to have been done or taken for and on behalf of
the Concessionaire and the Concessionaire undertakes to indemnify the Authority
for all costs incurred during such period. The Concessionaire hereby licences and
sub-licences respectively, the Authority or any other person authorised by it
under Clause 31.1 to use during Suspension, all Intellectual Property belonging to
orlicensed to the Concessionaire with respect to the Storage Facility and its
design, engineering, constructio ian and maintenance, and which is used
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31.3. Revocation of Suspension

31.3.1.

31.3.2.

In the event that the Authority shall have rectified or removed the cause of
Suspension within a period not exceeding 90 (ninety) days from the date of
Suspension, it shall revoke the Suspension forthwith and restore all rights of the
Concessionaire under this Agreement. For the avoidance of doubt, the Parties
expressly agree that the Authority may, in its discretion, revoke the Suspension at
any time, whether or not the cause of Suspension has been rectified or removed
hereunder.

Upon the Concessionaire having cured the Concessionaire Default within a period
not exceeding 90 (ninety) days from the date of Suspension, the Authority shall
revoke the Suspension forthwith and restore all rights of the Concessionaire
under this Agreement.

31.4. Substitution of Concessionaire

At any time during the period of Suspension, the Lenders’ Representative, on
behalf of Senior Lenders, shall be entitled to substitute the Concessionaire under
and in accordance with the Substitution Agreement, and upon receipt of notice
thereunder from the Lenders’ Representative, the Authority shall withhold

Termination for a period not exceeding 180 (one hundred and eighty) days from

b + £c A ~AfvinAd
the date of Suspension, and any extension therecof under Clause 31.1, for enabling

the Lenders’ Representative to exercise its rights of substitution on behalf of
Senior Lenders.

31.5. Termination

31.5.1.

31.5.2.

At any time during the period of Suspension under this Article 31, the
Concessionaire may by notice require the Authority to revoke the Suspension and
issue a Termination Notice. Subject to the rights of the Lenders’ Representative to
undertake substitution in accordance with the provisions of this Agreement and
within the period specified in Clause 31.4, the Authority shall, within 15 (fifteen)
days of receipt of such notice, terminate this Agreement under and in accordance
with Article 32.

Notwithstanding anything to the contrary contained in this Agreement, in the
event that Suspension is not revoked within 180 (one hundred and eighty) days
from the date of Suspension hereunder or within the extended period, if any, set
forth in Clause 31.1, the Concession Agreement shall, upon expiry of the aforesaid
period, be deemed to have been terminated by mutual agreement of the Parties
and all the provisions of this Agreement shall apply, mutatis mutandis, to such
Termination as if a Termination Notice had been issued by the Authority upon
of a Concessionaire Default.
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ARTICLE 32
32.TERMINATION

32.1. Termination for Concessionaire Default

32.1.1.

Save as otherwise provided in this Agreement, in the event that any of the
defaults specified below shall have occurred, and the Concessionaire fails to cure
the default within the Cure Period set forth below, or where no Cure Period is
specified, then within a Cure Period of 60 (sixty) days, the Concessionaire shall be
deemed to be in default of this Agreement (the “Concessionaire Default”), unless
the default has occurred solely as a result of any breach of this Agreement by the
Authority or due to Force Majeure. The defaults referred to herein shall include:

a) the Performance Security has been en-cashed and appropriated in
accordance with Clause 9.2 and the Concessionaire fails to replenish or
provide fresh Performance Security within a Cure Period of 30 (thirty) days;

b) subsequent to the replenishment or furnishing of fresh Performance Security
in accordance with Clause 9.2, the Concessionaire fails to cure, within a Cure
Period of 90 (ninety) days, the Concessionaire Default for which whole or
part of the Performance Security was appropriated;

¢) the Concessionaire does not achieve the latest outstanding Project Milestone
due in accordance with the provisions of Schedule N and continues to be in
default for 120 (one hundred and twenty) days;

d) the Concessionaire abandons or manifests intention to abandon the
construction or operation of the Storage Facility without the prior written
consent of the Authority;

e) Project Completion Date does not occur within the period specified in Clause
12.3.3;

f) the Punch List items have not been completed within the period set forth in
Clause 14.4.1;

g) the Concessionaire is in breach of the Maintenance Requirements or the
Safety Requirements, as the case may be;

h) the Concessionaire has failed to make any payment to the Authority within
the period specified in this Agreement;

i) an Escrow Default has occurred and the Concessionaire fails to cure the
default within a Cure Period of 15 (fifteen) days;

j) upon occurrence of a Financial Default, the Lenders’ Representative has by
notice required the Authority to undertake Suspension or Termination, as the
case may be, in accordance with the Substitution Agreement and the
Concessionaire fails to cure the default within the Cure Period specified
hereinabove; g
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p)

a)

r)

s)

t)
u)

a Material Adverse Effect;

the Concessionaire creates any Encumbrance in breach of this Agreement;
the Concessionaire repudiates this Agreement or otherwise takes any action
or evidences or conveys an intention not to be bound by the Agreement;

a Change in Ownership has occurred in breach of the provisions of Clause 5.3
there is a transfer, pursuant to law either of (i) the rights and/or obligations
of the Concessionaire under any of the Project Agreements, or of (ii) all or
part of the assets or undertaking of the Concessionaire, and such transfer
causes a Material Adverse Effect;

an execution levied on any of the assets of the Concessionaire has caused a
Material Adverse Effect .

the Concessionaire is adjudged bankrupt or insolvent, or if a trustee or
receiver is appointed for the Concessionaire or for the whole or material part
of its assets that has a material bearing on the Project;

the Concessionaire has been, or is in the process of being liquidated,
dissolved, wound-up, amalgamated or. reconstituted in a manner that would
cause, in the reasonable opinion of the Authority, a Material Adverse Effect;
a resolution for winding up of the Concessionaire is passed, or any petition
for winding up of the Concessionaire is admitted by a court of competent
jurisdiction and a provisional liquidator or receiver is appointed and such
order has not been set aside within 90 (ninety) days of the date thereof or
the Concessionaire is ordered to be wound up by Court except for the
purpose of amalgamation or reconstruction; provided that, as part of such
amalgamation or reconstruction, the entire property, assets and undertaking
of the Concessionaire are transferred to the amalgamated or reconstructed
entity and that the amalgamated or reconstructed entity has unconditionally
assumed the obligations of the Concessionaire under this Agreement and the
Project Agreements; and provided that:

i. the amalgamated or reconstructed entity has the capability and
operating experience necessary for the performance of its obligations .
under this Agreement and the Project Agreements;

ii.  the amalgamated or reconstructed entity has the financial standing to
perform its obligations under this Agreement and the Project
Agreements and has a credit worthiness at least as good as that of
the Concessionaire as at the Appointed Date; and

each of the Project Agreements remains in full force and effect;

any representation or warranty of the Concessionaire herein contained
which is, as of the date hereof, found to be materially false, incorrect or
misleading the Concessionaire is at any time hereafter found to be in breach

ionaire submits to the Authority any statement, notice or other
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32.1.2.

32.1.3.

32.14.

document, in written or electronic form, which has a material effect on the
Authority’s rights, obligations or interests and which is false in material
particulars;

w) the Concessionaire has failed to fulfil any obligation, for which failure
Termination has been specified in this Agreement; or

x) the Concessionaire commits a default in complying with any other provision
of this Agreement if such a default causes a Material Adverse Effect on the
Authority.

y) the Concessionaire fails to achieve a monthly Availability of 96% (ninety six
cent) for a period of 6 (six) consecutive months or for a cumulative period of
6 (six) months within any continuous period of 18 (eighteen) months, save
and except to the extent of Non-Availability caused by (i) a Force Majeure
Event, or (i) an act or omission of the Authority, not occurring due to any
default of the Concessionaire;

z) the entire quantity dispatched pursuant to a Dispatch Notice is found to be
Rejected Food Grains on 3 (three) consecutive occasions;

Without prejudice to any other rights or remedies which the Authority may have
under this Agreement, upon occurrence of a Concessionaire Default, the
Authority shall be entitled to terminate this Agreement by issuing a Termination
Notice to the Concessionaire; provided that before issuing the Termination
Notice, the Authority shall by a notice inform the Concessionaire of its intention
to issue such Termination Notice and grant 15 (fifteen) davs to the Concessionaire
to make a representation, and may after the expiry of such 15 (fifteen) days,
whether or not it is in receipt of such representation, issue the Termination
Notice, subject to the provisions of clause 32.1.3.

The Authority shall, if there be Senior Lenders, send a copy of its notice of
intention to issue a Termination Notice referred to in Clause 32.1.2 to inform the
Lenders’ Representative and grant 15 (fifteen) days to the Lenders’
Representative, for making a representation on behalf of the Senior Lenders
stating the intention to substitute the Concessionaire in accordance with the
Substitution Agreement. In the event the Authority receives such representation
on behalf of Senior Lenders, it shall, in its discretion, either withhold Termination
for a period not exceeding 180 (one hundred and eighty) days from the date of
such representation or exercise its right of Suspension, as the case may be, for
enabling the Lenders’ Representative to exercise the Senior Lenders’ right of
substitution in accordance with the Substitution Agreement:

Provided that the Lenders’ Representative may, instead of exercising the Senior
Lenders’ right of substitution, procure that the default specified in the notice is
cured within the aforesaid period of 180 (one hundred and eighty) days, and upon
such curing thereof, the Authority shall withdraw its notice referred to above and
restore all the rights of the Concessionaire:

; * |H 1 1 1
et EE L msrum CHHAD
3“ 1y | Gent. Manager (Silo)

JH{J (A :r S | £C) Hars.

" 000 13T I e ke
' :rl’!h'l 1"

-\ &al-110001 [ Ne¥




32.1.5.

Provided further that upon written request from the Lenders’ Representative and
the Concessionaire, the Authority shall extend the aforesaid period of 180 (one
hundred and eighty) days by such further period not exceeding 90 (ninety) days,
as the Authority may deem appropriate.

32.2. Termination for Authority Default

32.2.1.

32.2.2.

In the event that any of the defaults specified below shall have occurred, and the
Authority fails to cure such default within a Cure Period of 90 (ninety) days or
such longer period as has been expressly provided in this Agreement, the
Authority shall be deemed to be in default of this Agreement (the “Authority
Default”) unless the default has occurred as a result of any breach of this
Agreement by the Concessionaire or due to Force Majeure. The defaults referred
to herein shall include:

a) The Authority commits a material default in complying with any of the
provisions of this Agreement and such default has a Material Adverse Effect
on the Concessiona_ire,'

b) the Authority has failed to make any payment to the Concessionaire, and the
Concessionaire is unable to recover any unpaid amounts through the Default
Escrow Account and the Letter of Credit, within the period specified in this

rrAanrannds

c) the Authority repudiates this Agreement or otherwise takes any action that
amounts to or manifests an irrevocable intention not to be bound by this
Agreement; or

Without prejudice to any other right or remedy which the Concessionaire may
have under this Agreement, upon occurrence of an Authority Default, the
Concessionaire shall, subject to the provisions of the Substitution Agreement, be
entitled to terminate this Agreement by issuing a Termination Notice to the
Authority; provided that before issuing the Termination Notice, the
Concessionaire shall by a notice inform the Authority of its intention to issue the
Termination Notice and grant 15 (fifteen) days to the Authority to make a
representation, and may after the expiry of such 15 (fifteen) days, whether or not
it is in receipt of such representation, issue the Termination Notice.

32.3. Termination Payment

32.3.1.

Upon Termination on account of a Concessionaire Default during the Operation
Period, the Authority shall pay to the Concessionaire, by way of Termination
Payment, an amount equal to 90% (ninety per cent) of the Debt Due less
Insurance Cover; provided that if any insurance claims forming part of the
Insurance Cover are not admitted and paid, then 80% (eighty per cent) of such
unpaid claims shall be included in the computation of Debt Due. For the
avoidance ._of -doubt, the Concessionaire hereby acknowledges that no
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32.3.2.

32.3.3.

32.3.4.

Termination Payment shall be due or payable on account of a Concessionaire
Default occurring prior to COD.

Upon Termination on account of an Authority Default, the Authority shall pay to
the Concessionaire, by way of Termination Payment, an amount equal to:

a. DebtDue; and
b. 150% (one hundred and fifty per cent) of the Adjusted Equity.

Termination Payment shall become due and payable to the Concessionaire within
15 (fifteen) days of a demand being made by the Concessionaire to the Authority
with the necessary particulars, and in the event of any delay, the Authority shall
pay interest at a rate equal to 3% (three per cent) above the Bank Rate on the
amount of Termination Payment remaining unpaid; provided that such delay shall
not exceed 90 (ninety) days. For the avoidance of doubt, it is expressly agreed
that Termination Payment shall constitute full discharge by the Authority of its
payment obligations in respect thereof hereunder.

The Concessionaire expressly agrees that Termination Payment under this Article

32 shall constitute a full and final settlement of all claims of the Concessionaire on
account of Termination of this Agreement for any reason whatsoever and that the
Concessionaire or any shareholder thereof shall not have any further right or
claim under any law, treaty, convention, contract or otherwise.

32.4. Other rights and obligations of the Authority

Upon Termination for any reason whatsoever, the Authority shall:

a) be deemed to have taken possession and control of the Storage Facility
forthwith;

b) take possession and control of all Food Grains, materials, stores, implements,
construction plants and equipment on or about the Site;

"¢) be entitled to restrain the Concessionaire and any person claiming through

or under the Concessionaire from entering upon the Site or any part of the
Project;

d) require the Concessionaire to comply with the Divestment Requirements set
forth in Clause 33.1; and

e) succeed upon election by the Authority, without the necessity of any further
action by the Concessionaire, to the interests of the Concessionaire under
such of the Project Agreements as the Authority may in its discretion deem
appropriate, and shall upon such election be liable to the Contractors only
for compensation accruing and becoming due and payable to them under the
terms of their respective Project Agreements from and after the date the
Authority elects to succeed to the interests of the Concessionaire. For the
avoidance of doubt, the Concessionaire acknowledges and agrees that all
sums claimed by such Contractors as being due and owing for works and
services performed or accruing on account of any act, omission or event prior
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to such date shall constitute debt between the Concessionaire and such
Contractors, and the Authority shall not in any manner be liable for such
sums. It is further agreed that in the event the Authority elects to cure any
outstanding defaults under such Project Agreements, the amount expended
by the Authority for this purpose shall be deducted from the Termination
Payment.

32.5. Survival of rights

Notwithstanding anything to the contrary contained in this Agreement, but
subject to the provisions of Clause 32.3.4, any Termination pursuant to the
provisions of this Agreement shall be without prejudice to the accrued rights of
either Party including its right to claim and recover money damages, insurance
proceeds, security deposits, and other rights and remedies, which it may have in
law or contract. All rights and obligations of either Party under this Agreement,
including Termination Payments and Divestment Requirements, shall survive the
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ARTICLE 33
33.DIVESTMENT OF RIGHTS AND INTEREST

33.1. Divestment Requirements

33.1.1. Upon Termination, the Concessionaire shall comply with and conform to the
following Divestment Requirements:

33.1.2.

a)

b)

c)

d)

e)

f)

g)

notify to the Authority forthwith the location and particulars of all Project
Assets;

deliver forthwith the actual or constructive possession of the Storage Facility,
free and clear of all Encumbrances, save and except to the extent set forth in
the Substitution Agreement;

cure all Project Assets of all defects and deficiencies so that the Storage
Facility is compliant with the Maintenance Requirements; provided that in
the event of Termination during the Construction Period, all Project Assets
shall be handed over on ‘as is where is’ basis after bringing them to a safe
condition;

deliver and transfer relevant records, reports, Intellectual Property and other
licences pertaining to the Storage Facility and its design, engineering,
construction, operation and maintenance, including all programmes and
manuals pertaining thereto, and complete ‘as built’ Drawings as on the
Transfer Date. For the avoidance of doubt, the Concessionaire represents
and warrants that the Intellectual Property delivered hereunder shall be
adequate and complete for the design, engineering, construction, operation
and maintenance ot the Stcroge Facility, and shall be assigned tc the
Authority free of any encumbrance;

transfer and/or deliver all Applicable Permits to the extent permissible under
Applicable Laws;

execute such deeds of conveyance, documents and other writings as the
Authority may reasonably require for conveying, divesting and assigning all
the rights, title and interest of the Concessionaire in the Storage Facility
including manufacturers’ warranties in respect of any plant or equipment
and the right to receive outstanding insurance claims to the extent due and
payable to the Authority, absolutely unto the Authority or its nominee; and
comply with all other requirements as may be prescribed or required under
Applicable Laws for completir; the divestment and assignment of all rights,
title and interest of the Concessionaire in the Storage Facility, free from all
Encumbrances, absolutely unt: the Authority or to its nominee.

Subject to the exercise by the Authority of its rights under this Agreement or
under any of the Project Agreements to perform or procure the performance by a
third party of any of the obligations of the Concessionaire, the Parties shall
continue to perform their obligati~~s under this Agreement, notwithstanding the
giving of any Términation Notic~, until the Termination of this Agreement
becomes effective in accordanc its terms.
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33.2. Inspection and cure

33.2.1.

33.2.2.

Not earlier than 90 (ninety) days prior to Termination but not later than 15
(fifteen) days prior to the effective date of such Termination, the Independent
Expert shall verify, after giving due notice to the Concessionaire of the time, date
and venue of such verification, compliance by the Concessionaire with the
Maintenance Requirements, and if required, cause appropriate tests to be carried
out at the Concessionaire’s cost for this purpose. Defaults, if any, in the
Maintenance Requirements shall be cured by the Concessionaire at its cost and
the provisions of Article 34 shall apply, mutatis mutandis, in relation to curing of
defects or deficiencies under this Article 33.

Immediately before the Transfer Date, the Independent Expert shall conduct an
audit, in the presence of the Authority’s Representative and the representative of
the Concessionaire, and shall prepare an inventory of the Food Grains stored at
the Storage Facility and such inventory shall be signed by the Authority’s
Representative and the representative of the Concessionaire in verification
thereof. Upon completion of the audit, the Authority shall be deemed to have
taken possession and control of the Food Grains stored at the Storage Facility.

33.3. Co ition and assistance on transfer of Project

Jo.3.2.

33.3.3.
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In good faith, to achieve a smooth transfer of the Project in accordance with the
“isions of this Agreement so as to protect the safety of and avoid undue delay
‘nvenience to the Users, other members of the public or the lawful

:s of any part of the Site.

The Parties shall provide to each other, 9 (nine) months prior to the Transfer Date
in the event of Termination by efflux of time and immediately in the event of
either Party conveying to the other Party its intent to issue a Termination Notice,
as the case may be, as much information and advice as is reasonably practicable
regarding the proposed arrangements for operation of the Project following the
Transfer Date. The Concessionaire shall further provide such reasonable advice
and assistance as the Authority, its concessionaire or agent may reasonably
require for operation of the Project until the expiry of 6 (six) months after the
Transfer Date.

The Authority shall have the option to purchase or hire from the Concessionaire
at a fair market value and free from any encumbrance all or any part of the plant
and machinery used in connection with the Project but which does not form part
of the assets specified in Clause 33.1.1 and is reasonably required in connection
with operation of the Project. For the avoidance of doubt, in the event of dispute
or difference relating to fair market value, the Dispute Resolution Procedure shall

apply.
M
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33.4. Vesting Certificate

The divestment of all rights, title and interest in the Storage Facility shall be
deemed to be complete on the date when all of the Divestment Requirements
have been fulfilled, and the Authority shall, without unreasonable delay,
thereupon issue a certificate substantially in the form set forth in Schedule T (the
“Vesting Certificate”), which will have the effect of constituting evidence of
divestment by the Concessionaire of all of its rights, title and interest in the
Storage Facility, and their vesting in the Authority pursuant hereto. It is expressly
agreed that any defect or deficiency in the Divestment Requirements shall not in
any manner be construed or interpreted as restricting the exercise of any rights
by the Authority or its nominee on, or in respect of, the Storage Facility on the
footing that all Divestment Requirements have been complied with by the
Concessionaire.

33.5. Divestment costs etc.

33.5.1.

33.5.2.

wrera @ A, Jeaa | FCI Hars.

The Concessionaire shall bear and pay all costs incidental to divestment of all of
the rights, title and interest of the Concessionaire in the Storage Facility in favour
of the Authority upon Termination, save and except that all stamp duties payable
on any deeds or Documents executed by the Concessionaire in connection with
such divestment shall be borne by the Authority.
In the event of any dispute relating to matters covered by and under this Article
33, the Dispute Resolution Procedure shall apply.
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ARTICLE 34
34.DEFECTS LIABILITY AFTER TERMINATION

34.1. Liability for defects after Termination

The Concessionaire shall be responsible for all defects and deficiencies in the
Storage Facility for a period of 120 (One hundred and twenty) days after
Termination, and it shall have the obligation to repair or rectify, at its own cost, all
defects and deficiencies observed by the Independent Expert in the Storage
Facility during the aforesaid period. In the event that the Concessionaire fails to
repair or rectify such defect or deficiency within a period of 15 (fifteen) days from
the date of notice issued by the Authority in this behalf, the Authority shall be
entitled to get the same repaired or rectified at the Concessionaire’s risk and cost
so as to make the Storage Facility conform to the Maintenance Requirements. All
costs incurred by the Authority hereunder shall be reimbursed by the
Concessionaire to the Authority within 15 (fifteen) days of receipt of demand
thereof, and in the event of default in reimbursing such costs, the Authority shall
be entitled to recover the same from the Escrow Account.

34.2. Retention of Fixed Storage Charges

34.2.1.

34.2.2,

34.2.3.

Notwithstanding anything to the contrary contained in this Agreement, but
subject to the provisions of Clause 34.2.3, a sum equal to 5 (five) times the
monthly Fixed Storage Charges payable immediately preceding the Transfer Date
shall be retained in the Escrow Account for a period of 120 (one hundred and
twenty) days after Termination for meeting the liabilities, if any, arising out of or
in connection with the provisions of Clause 34.1.

Without prejudice to the provisions of Clause 34.2.1, the Independent Expert
shall carry out an inspection of the Storage Facility at any time between 210 (two
hundred and ten) and 180 (one hundred and eighty) days prior to the Termination
and if it recommends that the status of the Storage Facility is such that a sum
larger than the amount stipulated in Clause 34.2.1 should be retained in the
Escrow Account and for a period longer than the aforesaid 180 (one hundred and
eighty) days, the amount recommended by the Independent Expert shall be
retained in the Escrow Account for the period specified by it.

The Concessionaire may, for the performance of its obligations under this Article
34, provide to the Authority a guarantee from a Bank for a sum equivalent to the
amount determined under Clause 34.2.1 or 34.2.2, as the case may be, and for
the period specified therein, substantially in the form set forth in Schedule M (the
“Performance Guarantee”), to be modified, mutatis mutandis, for this purpose,
and the Authority shall, without prejudice to its other rights and remedies
hereunder or in law, be entitled to encash and appropriate the required amounts
from the Performance Guarantee for undertaking the repairs or rectification at
the Concessionaire’s risk and cost in accordance with the provisions of this Article

34, U;zgo,ﬁi.l;;;n‘;hing of a Performance Guarantee under this Clause 34.2.3, the
e )
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retention of funds in the Escrow Account in terms of Clause 34.2.1 or 34.2.2, as
the case may be, shall be dispensed with.
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Part VI

Other Provisions
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ARTICLE 35
35.ASSIGNMENT AND CHARGES

35.1. Restrictions on assignment and charges

35.1.1.

35.1.2,

Subject to Clauses 35.2 and 35.3, this Agreement shall not be assigned by the
Concessionaire to any person, save and except with the prior consent in writing of
the Authority, which consent the Authority shall be entitled to decline without
assigning any reason.

Subject to the provisions of Clause 35.2, the Concessionaire shall not create nor
permit to subsist any Encumbrance, or otherwise transfer or dispose of all or any
of its rights and benefits under this Agreement or any Agreement to which the
Concessionaire is a party except with prior consent in writing of the Authority,
which consent the Authority shall be entitled to decline without assigning any
reason.

35.2. Permitted assignment and charges

The restraints set forth in Clause 35.1 shall not apply to:

a) liens arising by operation of law (or by an agreement evidencing the same) in
the ordinary course of business of the Storage Facility;

b) mortgages/pledges/hypothecation of goods/assets other than Project Assets
and their related documents of title, arising or created in the ordinary course
of business of the Storage Facility, and as security only for indebtedness to

" the Senior Lenders under the Financing Agreements and/or for working
capital arrangements for the Storage Facility

¢) assignment of rights, interest and obligations of the Concessionaire to or in
favour of the Lenders’ Representative as nominee and for the benefit of the
Senior Lenders, to the extent covered by and in accordance with the
Substitution Agreement as security for financing provided by Senior Lenders
under the Financing Agreements; and

d) liens or encumbrances required by any Applicable Law.

35.3. Substitution Agreement

35.3.1.

35.3.2.

The Lenders’ Representative, on behalf of Senior Lenders, may exercise the right
to substitute the Concessionaire pursuant to the agreement for substitution of
the Concessionaire (the “Substitution Agreement”) to be entered into amongst
the Concessionaire, the Authority and the Lenders’ Representative, on behalf of
Senior Lenders, substantially in the form set forth in Schedule U.

Upon substitution of the Concessionaire under and in accordance with the
Substitution Agreement, the Nominated Company substituting the
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Concessionaire shall be deemed to be the Concessionaire under this Agreement
and shall enjoy all rights and be responsible for all obligations of the
Concessionaire under this Agreement as if it were the Concessionaire; provided
that where the Concessionaire is in breach of this Agreement on the date of such
substitution, the Authority shall by notice grant a Cure Period of 120 (one
hundred and twenty) days to the Concessionaire for curing such breach.

35.4. Assignment by the Authority

354.1.

35.4.2.

Notwithstanding anything to the contrary contained in this Agreement, the
Authority may, after giving 60 (sixty) days’ notice to the Concessionaire, assign
and/ or transfer any of its rights and benefits and/or obligations under this
Agreement to an assignee who is, in the reasonable opinion of the Authority,
capable of fulfilling all of the Authority’s then outstanding obligations under this
Agreement.

Any assignment under this Article 35 shall be subject to the approvals and
consents required therefor under Applicable Laws. Provided, however, that the
grant of any consent or approval under Applicable Laws shall not"oblige the
Authority to grant its approval to such assignment, save and except as provided
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ARTICLE 36
36.CHANGE IN LAW

36.1. Increase in costs

36.1.1.

36.1.2.

If as a result of Change in Law, the Concessionaire suffers an increase in costs or
reduction in net after-tax return or other financial burden, the aggregate financial
effect of which exceeds the higher of Rs. 10 Lakh(Rupees ten Lakh ) and 0.5%
(zero point five percent) of the Fixed Storage Charges in any Accounting Year, the
Concessionaire may so notify the Authority and propose amendments to this
Agreement so as to place the Concessionaire in the same financial position as it
would have enjoyed had there been no such Change in Law resulting in the cost
increase, reduction in return or other financial burden as aforesaid. Upon notice
by the Concessionaire, the Parties shall meet, as soon as reasonably practicable
but no later than 30 (thirty) days from the date of notice, and either agree on
amendments to this Agreement or on any other mutually agreed arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid
notice, the Concessionaire may by notice require the Authority to pay an amount
that would place the Concessionaire in the same financial position that it would
have enjoyed had there been no such Change in Law, and within 15 (fifteen) days
of receipt of such notice, along with particulars thereof, the Authority shall pay
the amount specified therein; provided that if the Authority shall dispute such
claim of the Concessionaire, the same shall be settled in accordance with the
Dispute Resolution Procedure. For the avoidance of doubt, it is agreed that this
Clause 36.1 shall be restricted to chapges in law directly affecting the
Concessionaire’s costs of performing its obligations under this Agreement.

36.2. Reduction in costs

36.2.1.

36.2.2.

If as a result of Change in Law, the Concessionaire benefits from a reduction in
costs or increase in net after-tax return or other financial gains, the aggregate
financial effect of which exceeds the higher of Rs. 10 Lakh (Rupees ten Lakh) and
0.5% (zero point five percent) of the Storage and Handling Charges in any
Accounting Year, the Authority may so notify the Concessionaire and propose
amendments to this Agreement so as to place the Concessionaire in the same
financial position as it would have enjoyed had there been no such Change in Law
resulting in the decreased costs, increase in return or other financial gains as
aforesaid. Upon notice by the Authority, the Parties shall meet, as soon as
reasonably practicable but no later than 30 (thirty) days from the date of notice,
and either agree on such amendments to this Agreement or on any other
mutually agreed arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid
notice, the Authority may by notice require the Concessionaire to pay an amount
that would place the Concessionaire in the same financial position that it would
have enjoyed had there been no such Change in Law, and within 15 (fifteen) days
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of receipt of such notice, along with particulars thereof, the Concessionaire shall
pay 'the amount specified therein to the Authority; provided that if the
Concessionaire shall dispute such claim of the Authority, the same shall be settled
in accordance with the Dispute Resolution Procedure. For the avoidance of doubt,
it is agreed that this Clause 36.2 shall be restricted to changes in law directly
affecting the Concessionaire’s costs of performing its obligations under this
Agreement.

36.3. Protection of NPV

Pursuant to the provisions of Clauses 36.1 and 36.2 and for the purposes of
placing the Concessionaire in the same financial position as it would have enjoyed
had there been no Change in Law affecting th